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r I Statutes* District Count. Term* of Office. 

The in?en: of flee. 1 Pub. Laws 1935 > tz 2253 . wi = fa repeal 'hat ran of 
Pub. Law^ 1931 cap. 1690. which changed the terms of justices and derkf 
O! district eourtf. i'toeh three vears to six vear?. 

{§) Constitutional La tt. Petitioner Mutt Designate Particular Portion of 
Constitution Claimed to Be Violated, 

On petitions in the nature of quo warranto to determine tide to certain 
state offices, held: that petitions failed to comply with the rule that a 
party raising the issue of uneonst Rationality,, specifically designate the 
particular portion of the constitution which he claims is violated bv the 
legislative act. 

ft District Court*. Jmticec ar.d Cl— Vs of Title to Office. 

In install c case court assumes although it does not decide the point, that 
clerks of district courts have the same s 7 .tiis in law as justices of dis- 
trict courts in maintaining petitions in equity to try title to state ft ffiwMi 
and that their cases re^: on the si me foundation. 
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U) Coyisihitiot\ai Ln tii. 

Courls should never d™]are a statute void, unlesa its invalidity is, in their 
judgment, beyond reasonable doubt, 

f 5 j Lata. 

AH laws enacted by the general assembly are presumed to be constitutioonl 
and Val,d, and ever)’ intendment in favor of such validity is made bv 
the court unless the repugnancy of the act to the constitution appear 
Upon its , ace and the court must, be convinced beyond n reasonable 
doubt that the statute in question b repugnant to some provision Of 

IbedT™ r°“' E ^'T 1 ,lwr ™ “ r clfarlj ' 30,1 ini- 

T j.d isftJij] kn^uape ua?d jjj the constitution. 

^ JW Disl ^^ from LegU- 

1,1 ti,e cnnstitutionality of an act of the general assemble the 

qne non is purely one oi legislative fWleer and not at all one oi sound 

0} Conalitutiotirt Um\ 

Tbo court fan not declare an act Q f the General BUStmtiW u 
tbeir opinion it is opposed to a -i - mid, because m 

tion but not expressed in words. ' ' tu pervflde ^ 

w Lone m Lrmh . M Pdob 

of the courts and^lXt^ bridal to ***** “ d ^ ****** 

“» *-* - Inwktive pone' “1 0 :'r qW T‘ i! d «“* -ifcfc 
valed in the constitution, ' P far as °‘l'etrwise clearly pr0 - 

Contiimioml Lm. Count. 

"The judicial p 0wer 

™‘ h il,W » ranrts 1 ™ 'w,' “ ^ det ™»™fr the personnel of 
!" Wn “ al W*tiv« power of the t en "T 8 3,1,5 with 

r ,r rt m fw - -* br «* *>»»*- 

: **“ ™ J ' ,,1,lic “ ! provisions as 7*W <* restricted 

W ** P™-t to ctose “ S «'■ oi f«fa. “ l ° 

tabla,wl ^ *t*t ‘ ' ,CT '° r ™“ s ** it had pranj™ 1 ,,;' 
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11 ' Constitutional Lmc. Staff Officer H'.i Xo Contmtlnal Riakt to 
Office . 

A .-rate officer ha^ no contractual nehc or property mieir-t in his office 
in absence? of -- ■ •jnsTiiutiooal pt'jvi«:gn prole ting him. h.- * 

vested imprest of any kind 

1 - C °n* - La u Tits ure o/ Judge* of Intcrio- Court#. 

Con=. R, I. Art. X "of the Judicial poorer does not limit the power of 
‘hr- feudal a^embly over the inferior court- with respect to the tenure 
of the judges of said courts. 

' J-j Constitutional La it. Tenure o/ 0//icc o/ t'ourtf. 

The mere- ;acf that the ronriitii&Bi vests the judjrsal power in courts 
named therein or authorized to be «* ablished thereunder, does not. with- 
•‘ rjt more. pia mi!fr the Tenure of the juiges of such court? md rrevent 
thr- general assembly from shortening or -ftl-tiy hg their terra of office. 
If such a prohibition is intended, it must he expressed in the constitatunx 

/* CoTirfi/idronaf La sc. /mpearJiJncnT Termination of Office* o) 
J u-f^r. t (Tiid <?ierfcf o/ Court*. 

Cons. R. I. Art. X xc. A provides, Bui a judge of any court shall be 
removed from office if, upon impeachment, he ^11 be found guilty of 
any official misdemeanor". 

C ns. R. I Art. Xl see. 3. “of impeachments” provides The governor and 
df other eseorthe and judicial officers shill be liable to unpearhmefi- ; 
but vu-hrment in such ( is*s -h^ll not extend further than to rmnov .I 
from office." 

//■.■•:'. that such provisions did Bo: deprive. either by eiprr*- langur.?* or 
•*>' necessary implication, the general assembly, of the power to enact 
Kiw. terminating the tenn? of office of justices and clerk? of dktrw t 
courts and providing lor th‘ appointment by the governor o: rerson? 
to fill the vacancies. 

Reid, further, that the language of the above provisions as related to the 
act in question and the question involved, was no! amibigtimi? and tht re 
w ' 1 ' ri " n* v-i r y to extrinsic aid in determ ining - the meaning, 

(Jfit Constitutional Lair. Retrospective Statutes. 

The general assembly is not prohibited by the constitution from 
statute-? that art merely retro-p^-tivc in their operation. 

fJCt Petitions in no/,- of Quo W&rrmtlo. Judicial Office. 

On a petition m the nature of quo t cemunto. to determine title to fu-iicial 
office, contention by petitioner that respondent was disqualified for ap- 
point men t. because at the time of such appointment, he was a member 
of the senate, cannot be sustained, where petitioner at the time of his 
own selection for such office, was? a rjfmbr of the house o: rf-prr-enij- 
tive^: for a petitioner in this form of pr..- ceding. brought in his own 
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interest and not by the attorney ^enrol in (lie jnlemat of the public* 
inUdi dhow that he himself is entitled to the office in question. 

C.wtmetO AJtn Baler, JJ, 7 dissent icvg. 

pETiTroxs m Equity in the nature of quo warranto. 
Heard and petitions denied and dismissed. 

Moss r ,J. These are four pe 1 i t ions in equit y , in th e n at a re 
of guo warranto, brought in this court under General Laws 
lfL3. Chapter 322, to determine as between the respective 
petitioners ami respondents the titles to certain state offices. 

1. tie petitioners in the first two cases were on January 12. 
1932. by the governor appointed respectively the justice 
and associate justice of the district court of the sixth judi- 
cial district of the Mate. Within a few days later their 
appointments were confirmed by the senate and they duly 
qualified. The petitioners in the third and fourth cases 
~ -f? 13 ai3d 12 ’ lm > b > r th * governor ap- 

- ^ C i er r S °f the dlStri<:t courts of lhe tenth and 
ifihth judicial districts respectively. Within a few days 

ater their appointments were confirmed by the senate and 

the proyisions of General Laws 1923 Chanter 330 i ■ 
amended by Public Laws 1931 Chanter lm t ' ' u 

establishment of these district courts bv hi T h ° 
My in 1886 to the passane n u b > the gonplaf ««em- 

*»»■ •> Mr tJL iT&stt S i; ,h ' 

weept during a transition period of a t>« Jlh tf T' 
amending act, they had been chanced h B> ’ the 

petitioners assumed their respective' ffi . SW Tht ’ 

1932, the beginning of their terms "-uT * ebruat y R 
June 21, 1935, to perform th. t !■' ? cont, mied until 

which they C l aim to be still entii^ th ' Se ° ffices ’ to 

r^eetrve P S^n JuneTs 1 lS E °™ r “ or to these 

therefor according to law, they entered n^tt dU ' y qualified 

i*tttsa2*?s.V:aB3 
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to the provisions of P. L. 1935, Chap. 2253. enacted at the 
May session. Sect ion 1 of that act purported to so amend 
the above-mentioned Public Laws of 1931, Chap. 1600, that, 
beginning with February L 1932. the terms of the justices 
and clerks of all the li.strict courts w< uld be for three Years, 
just as they had been before 1931. In other words, this 
section, if valid, in effect merely repealed that part of Chap. 
1690 which changed the terms of such justices and clerks 
from t hree years to six years. That such was the intent of 
the general assembly in enacting -hat section is clear from 
its language, when compared with the chapter of the public 
laws being amended, although such language was not well 
chosen. 

Section 2 of this act of 1935 provided that the term of 
office of every justice and clerk of a district court then hold- 
ing office should terminate on May 31. 1935. but that they 
should continue to h Id office and perform their duties until 
their respective successors were appointed and qualified. 
It also provided that the rights of any of the justices to 
retirement pay should not be impaired, and provided for 
the appointment by the governor of persons to fill the 
vacancies in these offices until the end of January, 1938, 
Some of the former justices were reappointed; the others 
and all the clerks were replaced by new appointees. 

The ultimate issue before us is the constitutionality of 
this act. which by repealing a part of the act of 1931 restored 
the terms of the justice' and clerks < f the district c "urts to 
what they had been for forty-five years, and as a result 
thereof reduced the terms actually enjoyed by the justices 
and clerks appointed m 1932 to three years, four months 
and twenty days. 

Each petit n ner asserts in his petition that the act is in- 
valid because contrary to the clear intent of Art. Ill of the 
constitution of Rhode Island, wherein it is declared that: 
‘"The powers of the government shall be distributed into 
three departments: the legislative, executive and judicial : 
and also because the general assembly is powerless, under 
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the constitution of Ihode Island, to remove such justice 
(or clerk) during his term of office, except by impeachment. 

The respondents, besides opposing these petitions on their 
merits, also moved i hat they be dismissed on the ground 
that they are too ger eral and indefinite in that they do not 
point out any section or article of the constitution which 
restricts or prohibit; the general assembly from cutting 
short, as it did, the existing terms of the petitioners. They 
cite and discuss several opinions of this court in which are 
stated strict requirements, of definiteness and particularly 
in ihe specification of the constitutional provisions alleged 
to have been violated for bringing a constitutional question 
before this court. 

This court has held that it will not pass upon the question 
of the unconsti tut locality of an act of the general assem- 
bly, , unless the party raising the issue specifically designates 
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whether a legislative a_ i t passed by the legislative depart- 
ment of the same ^ovemunent is invalid because it violates 
the higher law enacted Erectly by the people in the consti- 
tution. 

The first of these rul -= that the courts " approach con- 
stitutional questions wi h greaT deli Iteration, exercising their 
power in this respect wth the greatest possible caution and 
even reluctance; and they should never declare a statute 
void, unless its invalid! ~y is, in their judgment, beyond rea- 
sonable doubt." 6R. C.L. 74, 

The petitioners in these proceedings have the burden of 
establishing their contritions beyond a reasonable doubt. 
All laws regularly enac ed by the legislature are presumed 
to he constitutional anti valid, Fritz v, Presbrey. +4 R, T 
2 '7. It is the duty of to is court ?• • uphold the validity and 
constitutionality of legislative acts until the contrary clearly 
appears. LaPlantc v. jS<ote Board of Public Roads. 47 R. L 
258. Every intendment in favor of such validity is made 
by this court unless the repugnancy of the act to the con- 
st i t ut ion appears u pen i s face. Max uiac t u rers M u t ual F 're 
Ins. Co. v. Clarke. 41 R L 277. In the language of Shaw, 
C. X. in We&mgUm et cL Petitioners, 16 Pick (Maas.) 87. 
05, this court, in the performance of so solemn a duty "will 
approach the question frith great caution, examine it in 
every' possible aspect, aid ponder upon it as long as delib- 
eration and patient attention can throw any new light on 
the subject, and never declare a statute void, unless the 
nullity and invalidity o’ the act are placed , . . beyond 
reasonable doubt." Ths requirement that the court must 
be convinced beyond a reasonable doubt that the statute 
in question is repuiinart '■> -une provision in the consti- 
tution is stated and apolied in many other Rhode Island 
eases. It is clearly th* correct rule and will be applied 
by us. 

Tlie next fundamental principle which must be kept in 
mind by m in deciding tne present question of constitution- 
al! tv is that the question is purely one of legislative poire r 
and not at all one of sour i pohey. 
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The statute complained of in the instant eases may give 
ii>e to such temptation* It may not appeal to some as wise 
or prudent legislation, but on that basis we have no war- 
rant to declare it void. As was well said by S tines®, C. J., in 
/' loyd v. Quinn, 24 R. I* 147. Li2: "The legislature and ju- 
diciary are co-ordinate branches of the government but 
both are created by the people in the constitution. The 
presumption is that the people trust the legislature equally 
^Gth the courts, and all tire more so because the legislature 
is more directly amenable to the people.” The question be- 
fore us, as in that case, is not one of the policy of the law 
but of its constitutionality, and as Sfiness, C. J., further 
said, “an unwise use of power does not render the exercise 
of it unconstitutional.” If the power to enact legislation 
is in the legislature, the wisdom or prudence of it is beyond 
our province* ft it Is not wise or prudent, then the people 
ami not this court have the power to apply the necessary 
corrective. 

I 11 the instant cases no federal question Is involved. The 
act before us is that of the general assembly. In which Is 
vested by our constitution the legislative power, meaning 
all legislative power, except so far as it is limited by our 
constitution* Taylor v. Place, 4 R. L 324. Therefore, ac- 
cording to the sound rules above stated, the burden is not 
on the respondents to show that the act comes within the 
scope of the legislative power, but on the petitioners to 
show that. it. does not. The act must stand as valid, unless 
we are convinced beyond a reasonable doubt, that it is con- 
trary to a provision which is either expressly set forth in 
the State constitution or must, beyond a reasonable doubt, 
be necessarily implied from language expressly set forth 
therein. At page 355 of his work last cited, Mr. Cooley 
also says: “Wc look in the Constitution of the United States 
for grants of legislative power, but in the constitution of 
the Stale to ascertain if any limitations have been imposed 
upon the complete power with which the legislative depart- 
ment of the State was vested in its creation/ 1 
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The petitioner vigorously contend that prior to IM2. 
wfien mi r constitution was framed and adopted, it had he- 
eome the accepted Jaw of Rhode Island that the general as- 
sembly should not remove a judge within his stated term 
of office, except by address or Impeachment.” Bv address 
is evidently meant the method of removing a judge from 
cilice, bv action the chief executive of the government, 
taken at the request of the legislature, a method which has 
been provided for bv latii in Lngland and bv the constitu- 
tions of some of our states, but which, so far as we are 
aware, has never been known in either the colony or the 
♦btate of Rhode Island. 

The above contention seems to be as to what the general 
assembly should do and not what it had the poictr to do. 
and so relates, not to power but to sound policy, with which 
we cannot properly concern ourselves in these cases. We 
have examined the materials which the petitioners have 
furnished to us as supporting their contention, and have 
fi'Uiid nothing in these which tends to bring into question 
the power of the general assembly, before our constitution 
went into effect, to remove any judge from office at any 
nme at its pleasure. This court has repeatedly recognized 
the fact that under the charter, which constituted the fun- 
damental lau ot this b ate prior to b43. the general as- 
>einblv ua? virtually supreme in the gove rn me n t except 
Sl f ar as limited under the constitution of the Unite i states 
City of Providence v. Moulton. 52 ILL 242. and cases cited' 
Ine petitioners devote more than one third of their brief 
I” statements that, prior t . 1>12. it had become the accept- 
ed law of Rhode Island, that judges should not be removed 
from office during their tenures, except by address or im- 
peachment, In other words, they argue that an independ- 
ent judiciary was already an established institution in thi< 
state, even before the adoption of the constitution, and. 
therefore, the convention of 1842, while it did not specifi- 
<‘a]iy secure that independence, considered the independ- 
ence of the judiciary to be already a part of the law of the 
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State. Upon a careful review of the authorities cited, not 
necessarily confined to the passage quoted or indicated by 
the petitioners in their brief, we think that their conten- 
tion is wholly untenable as to the point of the independ- 
ence of the judiciary in Rhode Island prior to 1842. I rider 
the charter, as is well known, all powers were lodged in the 
' general assembly. This has been denied by some students 
of the charter of 1663, but against such denial is a long and 
unbroken record of the exercise by the general assembly of 
every kind of governmental power, legislative, executive 
and judicial. Taylor v* Place* supra. Bee also page 10 et 
see/, of “An Address to The People of Rhode Island to Pro- 
mote the Establishment of a State Constitution,” (1834) 
in Vol. 1, Rhode Island Constitution — E, R, Potter. 

The State constitution adopted in 1843 overthrew this 
long established system of government. Until after sev- 
eral decades of experience of living under the federal con- 
stitution and well into the nineteenth century, there was 
no expressed dissatisfaction with the charter system. Im- 
mediately following the War of the Revolution several at- 
tempts were made to establish a constitution, principally 
to equalize the representation in the general assembly, but 
these movements seem to have had little popular support 
behind them. 

It cannot be truthfully said that dissatisfaction with the 
general assembly's power over the judiciary or its assertion 
of judicial power itself played any part in the agitation for 
constitutional reform which finally resulted in our present 
constitution. Indeed so eminent a member of the bar as 
John Whipple declared before the supreme court of the 
United States in 1829, that the Rhode Island general as- 
sembly was “the best court of chancery in the world,” Wil- 
kinson v. Lei and, 2 Peters 627, 634. It is not unfair to say 
that he thus spoke the opinion of a vast majority of the 
freemen of the State* This was admitted by Thomas W. 
Dorr when, as a member of a committee of the constitu- 
tional convention of 1834. he wrote the latter part of its 
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report entitled: “An Address to the People of Rhode Is- 
land to Promote the Establishment of a State Gonstitu- 
tiou”. above cited, wherein he said, at page 57: “The sub- 
ject ot the judiciary. though last in the order of considera- 
tu»]L is not the least in magnitude and importance. In in- 
troducing this subject, it is proper to state a single tact: 
and we believe that no comment is required. The fact is 
this, — that while the most numerous portion of the pres- 
ent freemen are averse to any change in the judiciary, those 
who are now excluded from the polls are in favor of it. 

The views of D rr and his colleagues of the committee 
in favor of a judiciary independent of the legislature, ap- 
pointed during good behavior and assured of compensation 
not subject ro be diminished during continuance in office, 
were not written into any constitution, as the convention 
of IS 34 dissolved without proposing one. Apparently there 
was not much interest in the subject notwithstanding the 
powerful and scholarly appeal of the committee which was 
printed and circulated in pamphlet form among the people. 
In a very able reply later made to this address and to the 
agitation for a constitution, Judge Elisha R. Potter, in 
1S4J, remarks that: ‘‘About this time. ■ 1S34 the whigs 
being out of power, some of them took up the subject ol a 
constitution, and uniting with the friends of extension of 
the suffrage, formed and supported a ticket of state officer s. 
but not getting many votes, and finding it was rather un- 
popular. it was dropped/ Considerations on Adoption of 
a Constitution, page 15, in ol. 1* Rhode Island Consti- 
tution — Potter. This was probably the constitution party 
whose candidate for governor in the State election of 1S36 
received only one hundred thirty-five out of a total of sev en 
thousand and fifty-one votes cast, despite the fact that he 
was a former lieutenant-governor of the State for several 
years. Rhode Island & Providence Plantations. VoL 1. 
3*29 Field, That party, meeting with no better encour- 

agement in the next election, thereafter ceased to exist. 
Ten years previouslv, a constitutional convention which 
had assembled at Newport, June 21, 1S24 adopted a pro- 
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loosed constitution which in its very first article provided 
that the powers of government should be distributed into 
three distinct departments and that no person belonging 
to one of these departments should exercise any of the pow- 
ers of either of the others. This document also set up one 
“Supreme Judicial Court", and a “Circuit Court of Com- 
mon Pleas and General Sessions of the Peace", as consti- 
tutional courts and specifically provided that the judges of 
said courts should be removed only by impeachment or on 
a joint resolution of both branches of the legislature, two- 
thirds of the number elected to each branch concurring 
therein. In the latter proceeding, it required that the 
causes of removal and the names of members voting should 
be recorded upon the journal of each house. 

This constitution was submitted to the freemen for their 
approval in October 1824, and was rejected by almost a 
two to one vote of 3206 nays and 1668 yeas. Field’s His- 
tory of Rhode Island. Yol. 1, 311. Apparently the cause 
of an independent judiciary had few friends in the State 
at that time, as the only worthwhile changes proposed by 
this constitution were almost exclusively confined to that 
department of the government. Yet it has come down to 
us that the people of that flay thought that this constitu- 
tion did not make any desirable changes in the govern- 
ment, although it provided a much greater degree of inde- 
pendence for the judiciary than our present constitution. 
This certainly does not bear out the petitioners’ conten- 
tion that the people were interested in the establishment 
of a really independent judiciary* The plain fact of the 
matter is that the Freemen who held the voting power were 
not yet ready to divest the legislature of its judicial power 
or of its control over judicial offices any more than they 
were ready to admit to the franchise those who were ex- 
cluded therefrom for lack of a freehold qualification. 

The reception given to this proposed constitution and 
the abortive action of the 1834 convention, ten years later, 
thoroughly dampened the ardor of the constitutionalists 
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for almost another decade. The agitation was renewed in 
1840 on a spectacular scale. The proponents of reform then 
no longer confined their efforts to learned essays on gov- 
ernment but ‘went in for mass meetings, parades, songs 
and barbecues after the manner of electioneering, which 
was then prevalent in the western part? of the country 
but which seems not to have obtained in Rhode Island un- 
til the presidential election of 1840. As a result, in Janu- 
ary 184 l t the general assembly called another constitutional 
convention to convene in November of that year. In Feb- 
ruary 1842, this convention adopted the so-called Land- 
holders Constitution, which provided for a judiciary sub- 
stantially as in our present constitution. The work of this 
convention was disapproved by the people. 

In the meantime the constitutionalists had held a con- 
vention without authority of law and adopted the “People's 
Constitution”, which provided in some measure an inde- 
pendent judiciary. It is probably not too much to say that 
the influence of the people's convention had a great deal 
to do with the inclusion of the judiciary article in the Land- 
holders Constitution. Cntil this time the landholders had 
been opposed to any change, whereas the leading spirits 
of the people's convention had been agitating for an inde- 
pendent judiciary for more than a decade. The final draft 
, if the People’s Constitution had been adopted November 
IS. 1841. and was in the hands of the delegates to the land- 
holders convention when they reconvened in February 1842. 

The first draft of the Landholders Constitution was re- 
ferred to a committee to consider the matter while the con- 
vention was in recess from November 13. 1^41 to Febru- 
ary 1842. The expressed object of this recess was to enable 
the delegates tm return to their homes and consult their 
constituents before taking final action on this draft. W hen 
the committee reported in February after the recess, it rec- 
ommended the insertion of Art. Ill of the distribution of 
powers almost verbatim as the same appeared in the peo- 
ple's constitution, adopted November 18. 1841. while the 
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landholders convention was in recess. The convention de- 
clined to approve this recommendation of the committee 
in full. It rejected the second section which provided; 
"Sec. 2 t No person or persons belonging to one of these de- 
partments shall exercise any of the powers properly belong- 
ing to either of the others, except in cases herein expressly 
directed or permitted/ See VoL 2. Rhode Island Consti- 
tution — Potter. This constitution was also rejected by the 
freemen. 

Then came the "Dorr War ' which, while it accomplished 
nothing directly, had a potent indirect influence upon the 
freemen and upon the general assembly, which called an- 
other constitutional convention to meet in September 1842. 
It completed its work at East Greenwich on November 5, 
1842, and later, in. the same month, the voters ratified the 
constitution which it had adopted and which is our present 
constitution. 

This constitution is largely a revision of the rejected 
Landholders Constitution. As a concession to those who had 
long advocated the distribution of the powers of the gov- 
ernment, Section 1 of Art. Ill of the people's constitution 
was incorporated in this constitution, but Sec. 2 of Art. Ill 
of the people s constitution was not incorporated. Appar- 
ently the delegates, many of whom were members of the 
general assembly, were not willing, by constitutional de- 
cree, to deny to a person holding office under one depart- 
ment the privilege of holding another office in a different 
department. After the constitution had been accepted, 
the general assembly went on much as before, exercising 
all the powers it had formerly exercised, including the ju- 
dicial power , and no one seemed to think anything of it un- 
til fourteen years later, when this court, in Taylor v. Place, 
supra, specifically declared that the exercise of the judicial 
power was prohibited to the general assembly. 

We have no doubt that the general assembly prior to the 
adoption of the constitution had the power to remove any 
of the judges at any time; and as to the principles of the 
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separation of powers and of the independence of the judi- 
ciaiy. we cannot see that they were given much recognition 
un> ier a system of government in which aU the judges of the 
highest court were annually elected by the general assem- 
bly, which also claimed and. whenever it chose, ei m €^c : Rfd 
tiie power to adjudicate cases and to reverse the decisions 
and judgments of the Supreme Court. Our decision in the 
instant causes must be absolutely governed by our con- 
struction of the pertinent provisions of the constitution in 
its present form, as such construction is arrived at from the 
express language of such provisions and from the plain and 
necessary implications therefrom. From our examination 
of the historical authorities cited by the petitioners, we are 
convinced that an independent judiciary did not exist in 
this >rate prior to the adoption of the constitution. 

We therefore proceed to a consideration of the constitu- 
tional provisions relied on by the petitioners. The first one 
is found in Art. HI under the title "Of the Distribution of 
Powers. ' ‘ The powers of the government shall be dis- 

tributed into three departments: the legislative, executive 
and judicial." It is noteworthy that this does not say “in- 
dependent departments : and in fact they have never been 
independent. Article VII. Section 1. begins as follows: 
"The chief executive power of this state shall be vested in 
a governor.” But the constitution gives him expressly very 
little executive power, and other parts of the constitution 
clearly recognize the power of the general assembly in grand 
committee to elect officers whose choice is not expressly 
provided for in the constitution. For many years practi- 
cally all such officers of importance were so elected, includ- 
ing officers whose functions pertain wholly to the executive 
department, which was clearly not made by the constitu- 
tion independent of the legislative department. 

By Art. IV, “Of the Legislative Power," the legislative 
power is vested in the general assembly: and, f Hawing the 
reasoning of this court in its famous opinion by Ames. C. J.. 
in Taylor v. Placf , supra, this means a/f the legislative 
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of which it is not clearly deprived by other language 


C. J at page 336, he defined the meaning of “judicial 

. l ■ K-. ¥ c m ri m fT t Vl a t 


merits and entering of decrees according to the decision, to 
be executed by the process and power of the tribunal decid- 
ing, fir of another tribunal acting under its orders and ac- 
cording to its direction, is the exercise of judicial power, m 
t h e co n stit u t ion al sense," 

He also points out a distinction from legislative power 
as follows, at page 337; "The judicial power is exercised in 
the decision of cases; the legislative, in making general reg- 
ulations, by the enactment of laws. The latter acts from 
considerations of public policy; the former is guided by the 
pleadings and evidence in the case.” In State v. Town 
Council of South Kingstown t 1SB* 1. 258, at 262. this court 
quotes with approval from Cooley on Const, Turn, as fel- 
lows; “To declare what the law is or has been is a judicial 
power ; to declare what it shall be is legislative.” 

It is clear to us that the determination of the question 
who shall be the judges and other officers of the courts from 
time to time, or the decision of how that question shall be 
determined is no necessary or usual part of the exercise of 
the judicial power. Deciding that, question and all that 
is incidental to it is clearly within the domain of legislative 
power, except so far as otherwise clearly provided in the 
constitution. In Art, X. Sec. 4, it. provides for the election 
of judges of the Supreme Court by the two houses in grand 
committee* How the personnel of "such inferior courts as 
the general assembly may, from time to time, ordain and 
establish,” shall be determined is left entirely unregulated 
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an-:. theref »re with the general legislative p- veer of the gen- 
eral assembly for its determination. except so far as such 
determination may be regulated or restricted by the con- 
stitutional provisions as to impeachment, which we shall 
discuss infra. If the framers of the constitution had really 
intended that the judicial department, as to it? personnel, 
should be entirely independent of the legislative depart- 
ment it would have provided for election by the people or 
appointment by the governor. 

From these considerations we conclude that Art. HI 
floes not by necessary implication prohibit or limit the 
power of the general assembly to shorten existing term>, 
fixed by itself, of justices and clerks whom it had the p-wer 
to choose, of inferior courts which it had previously estab- 
lished by statute. 

The next main question to be considered is whether This 
power is prohibited or limited by the other constitutional 
provisions relied on by the petitioners. But before dis- 
cussing them a fundamental general principle relating to 
the tenure of office of State officers chosen by the general 
assembly or appointed under the authority of an Act of 
the general assembly should 3>e noted. This general prin- 
ciple is that such a State officer has no contractual right 
or property interest in his office and, in the absence of a 
constitutional pro vision protecting him. he has no vested 
interest of any kind in his office. Tfaroop on Public Offices, 
£ 19, states that it is well settled in the I nited Mates "'Thar 
an office is not regarded as held under a grant or a contract, 
within the general constitutional provision protecting con- 
tracts: but. unless the constitution otherwise expressly 
provides. the legislature has power to increase or vary the 
duties, or diminish the salary or other compensation appur- 
tenant to the office, or abolish any of its rights or privi- 
leges. before the end of the term, or to alter or abridge the 
term, or to abolish the office itself/ See also Meehem on 
Public Officers, 389. 857. to the same effect. This prin- 
ciple is supported by the overwhelming weight of authority 
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outside of Rhode Island* and we have found nothing incon- 
sistent uith it in \ his State. Indeed it does not scent to 
be denied by the petitioners* 

Tt is also a general principle that one legislature is com- 
petent to repeal or modify any Act of a former legislature, 
and that one legislature cannot abridge the power of a 
succeeding legislature. While this general principle is 
subject to certain exceptions, such exceptions depend en- 
tirely on constitutional limitations of the legislative power. 
25 R. C. L. § 162 r ‘‘Statutes. Such an exception is that 
frequently found in constitutions restraining the legislature 
from interfering with the compensation and tenure of eer- 
lain specified public officers. A constitutional limitation, 
of this character, on the power of the legislature over the 
judicial department, is to be found in every State constitu- 
tion. The one most familiar, and which has often been 
used by State constitutional conventions as a model, is the 
provision of Art, TIT, See. 1. of the United States Constitu- 
tion as follows : ‘'The judges, both of the supreme and 
inferior courts, shall hold their offices during good behavior, 
and shall, at stated times, receive for their services a com- 
pensation which shall not be diminished during their eon- 
continuance in office.” There the constitution not only 
limits the power of congress over the compensation of all 
the judges exercising the judicial power under that article, 
but also fixes the tenure of all such judges* 

This express language settled the federal fundamental 
law on this subject and efficiently enforced and protected 
the independence of the federal judges. The United States 
Supreme Court lias been confronted rather with the ques- 
tion as to whether courts set up from time to time by 
congress are constitutional courts under Art, TIT. Sec. 1. of 
the United States Constitution and. therefore, within the 
protection of the language above quoted guaranteeing the 
compensation and the tenure of the members thereof, or 
are legislative courts subject to the will of congress. 
O’Donogkue v. United States, U, S. 516; Ex parte 
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it Air. 3 r Amertcan Co. V. Canter. 1 P et , 511; 
,/cAf/wer v. f mterf 141 U. S. 174. There is now a 

definite hue of authority marking off the boundary between 
courts established pursuant to Art. Ill 0 f the constitution 
aud those established under the general legislative power 
of congress independently of that article and section 
although some blurring of the line has probably been 
caused by the division of the court in the O'Donoghue case 
wherein the minority indirectly charges the majority with 

unsettling the law m respect to the courts of the District of 
ioJumoia. 

The point to be kept in mind here for the purpose of 
eterrarmng the question raised in the instant cases is that 
the controversies which have arisen in the Federal Supreme 
C ourt have revolved around the question of what is a con- 
stitutional court under the federal constitution. In so far 
as questions oi tenure or compensation of the judges were 
concerned in any of those cases, it was onlv necessary for 
the court to decide whether the particular court was ^con- 
stitutional court or a legislative court. If found to be the 
former, then it followed as of course that both the com- 1 
pensation and the tenure of the judges were bevond the 
power of congress, became of the express language oi Art 
lii, off , 1 . above quoted. 

We have something more to consider in the instant cases 

, he , thf ' r ' he d ^ triet or are not constitutional 

courts under the judiciary* article (Art. X. of our Mate 

constttution matters little in answering the question raised 

ft, ?' , T ^. Pem “ rdv stron ? J >- on their contention 
hat the district courts are constitutional courts. From 

his they argue that the legislature is powerless to remove 
the judges during their tenure of office by amending the 

X?S Uad £ which , ,he >- »«*ived their appointments and 
hold their offices. In support of this contention, they cite 
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some of the above-mentioned federal eases. They disre- 
jiard the iact that in otu 1 State constitution there is no 
provision of any kind similar to the provision in Art. 111. 
See. 1, of the 1 nited States Constitution whereby the in- 
ferioi courts as well as the Supreme Court are protected in 
the compensation and tenure of the judges. Our constitu- 
tion guarantees such protection only to the Supreme Court * 
(Art. X, Secs. 4 and 6.) 

( an we find that the general assembly, notwithstanding 
the absence of any express limitation in the constitution, is 
impliedly prohibited from shortening the existing terms of 
district judges? We think such a finding would be wholly 
unwarranted. \\ e must accept the constitution as it is 
written and not seek lo write into it by construction a 
prohibition on the legislative power, when such a prohibi- 
tion is not clearly and necessarily implied from some ex- 
press and explicit declaration or delegation of power in the 
constitution. We find no such prohibition, express or im- 
plied, and therefore must assume that, by the language 
which they used in framing Art. X, the framers of our 
constitution did not intend to limit the power of the legis- 
lature over the inferior courts with respect to the tenure of 
the judges of said courts 

Cur constitution, as we have said elsewhere, was the 
product of the most disturbed and violent political struggle 
in the history of the State, Those who had the political 
power did riot want to surrender the old royal charter for 
a new written constitution. They thoroughly believed in 
the wisdom, the goodness and the political soundness of 
the system of government which had evolved from the 
charter and by which the legislature had become the 
supreme power in the State. They looked askance upon 
a constitution that would reduce this department to a plane 
of equality with the executive and judicial departments. 
They firmly, if mistakenly, held that the general assembly 
was the best guardian and protector of the liberties of the 
people and, therefore, could with safety be intrusted with 
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all the powers of government. When they came to frame 
<llir co^titurion. it was in circumstances that might in a 
sense be called political duress. What they yielded to 
the advocates of a written constitution, after the grand 
model i-,t the federal constitution, they did so scantily and 
reluctantly, seeking in divers instances to retain power in 
the general assembly, notwithstanding grants of the same 
n .wcT to other departments of the government. 

There were two things they stoutly refused to do. and 
made no pretense of seeming to do. They refused to vest 
the executive department with full executive powers or to 
guarantee the independence of the judicial department. 
Thi.. lattet object had been clearly and positively attained 
m the federal constitution by one short comprehensive 
declaration in the second sentence of Art. Ill >ee. 1 ai 
follows: The judges, both of the supreme and inferior 

courts, shall hold their offices during good behavior, and 
shall, at stated times, receive for their services a compensa- 
*' ' n ^ hich not be di mini shed during their continuance 
in "I fire. The ira leers of our State constitution flatlv 
rejected it. 

They knew tha- this was the constitutional limitation 
upon the power of congress that placed the personnel of 
the judicial department beyond the reach of the legislative 
department, and effectually secured their independence 
This was common knowledge to all and not merely the 
learning of lawyers. Hamilton, in support of this provi- 
sion. had written in number 78 of the Federalist papers: 
"The complete independence of the courts of justice is 
peculiarly essential in a limited constitution.” And in 
number 79: "Next to permanency in office, nothing can 
contribute more to the independence of the judges that. a 
fixed provision for their support. . . . The enlightened 
friends of good government, in every State have seen cause 
to lament the want of precise and explicit precautions in 
The -State constitutions on this head. . . . This provision 
for the support of the judges bears every mark of prudence 
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and efficacy; and it may be safely affirmed, that, together 
with the permanent tenure of their offices, it affords a 
better prospect of their independence than is discoverable 
m the constitutions of any of the States, in regard to their 
own judges,” In the Virginia constitutional convention of 
1829, John Marshall, sitting as a delegate, had argued 
strongly for a simliar provision to secure the independence 
ot the judges of lhat State and his views were given wide 
currency. Judge Story, in his commentaries on the con- 
stitution, had written: “Without this provision (as to 
undiminished compensation), the other, as to tenure of 
office, would have been utterly nugatory, and indeed a mere 
mockery* t hancellor Kent, in his commentaries, which 
were published in iS2ti, had written in like vein. 

It is, therefore, not too much to say that in 1S42. when 
our constitutional convention assembled to undertake the 
important, and, we may say, imperative duty of writing our 
8tate constitution, il was universally acknowledged that 
the independence of our federal judges was secured by this 
provision of Art. Ill, Sec, 1, of the federal constitution and 
none other. If the framers of our constitution had in- 
tended to secure a like independence for our state judiciary 
here, this was the prudent and efficacious w r ay to do it as 
Hamilton had said. They were willing, it seems, to emulate 
the example of those who framed the federal constitution 
and provide as they did that: “The judicial power of this 
state shall be vested in one supreme court, and in such 
inferior courts as the general assembly may, from time to 
time, ordain and establish” (Art, X, See* 1), but they were 
C|Uii t unwilling to go the. 1 rest, of the way and adopt the 
language that Hamilton, Marshall, Story and Kent had 
long before declared to be so aptly designed to secure the 
complete independence of the judiciary. Why? The an- 
swer must be that they did not desire that result* They 
were wdlling to remove from the legislative department 
; *' r judicial powers and vest them in the courts, but they were 
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JK,r u illing. apparently, to put any of those courts, not even 
this court, beyond reach of the general assembly. 

Let us see what they did. Prior to the constitution, the 
judges of all courts were elected annually by the general 
assembly. Their compensation was subject to the control of 
the general assembly and there was no limitation on the 
general assembly's power to remove them. The conven- 
tion interfered with this system but slightly and then only 
as to this court. It continued in the general assembly the 
power to elect as theretofore, but provided that each judge 
of the court should hold his office until ii was declared 
vacant by a resolution concurred in at the annual session 
for the election of public officers by a majority vote of all 
the members elected to each house. This has been mis- 
takenly called removal by address. It is nothing of the 
kind. Removal by address is merely a formal request of 
the legislative department, addressed to the executive de- 
partment. that an officer appointed by the latter depart- 
ment be removed by that department. Our constitution 
vested the election of judges in the grand committee of the 
legislature: therefore, there was no room for the method 
of removal by address to operate here. 

This power of removal is something very much more 
potent than removal by address and really had the effect 
of retaining in the general assembly a great pan of its 
former power of electing judges of the Supreme Court 
annually, if it ch< se to do so. The framers of the consfita- 
tion provided, however, in Art. X. Sec. 6. that the judges 
of this court should receive an undiminished compensation 
during their continuance in office. This was but a small 
concession to the independence of the supreme judiciary, in 
view of the precarious tenure which was provided in Sec. 4. 
But. small as it was, both in tenure and compensation it 
was considerable compared with the former status of the 
court, and was generous compared with the studied neglect 
to provide any constitutional protection whatever to the 
judges of the inferior courts. 
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It has been argued to us, however, that there is what we 
might term an implied independence of judges of the in- 
ferior courts, such as the district courts, who have been 
appointed for stated terms in tin cord a, net? with the* statute 
establishing such courts. If we understand it correctly, the 
argument runs something like this: Since the district 
courts are established under and by virtue of Art, X. Sec. J. 
of the constitution, they are vested with a part of the judi- 
cial power under the constitution and are therefore in that 
sense constitutional courts, the judges of which cannot be 
removed from office before the term for which they were 
appointed under the statute has expired; and that an act 
which reduces their terms is unconstitutional and void. We 
hmr found no authority for such a doctrine ami none has 
been cited to us. We think it is based upon a misconcep- 
tion ot what language in the federal and other State consti- 
tutions secures the independence ot the judges appointed 
under them. 

The nine fact that the constitution vests the judicial 
power in courts named therein or authorized to he estab- 
lished thomtndrr does not, without more, guarantee the 
tenure of the judges of such courts and prevent the legisla- 
ture from shortening or enlarging their term of office. If 
such a prohibition is intended, it must be expressed as was 
done in the federal constitution. That this is necessarily 
the correct view is evident from the expressions of eminent 
judges of the courts of last resort in the several States from 
the earliest days down to our own day. 

In Conner v. City of New York , 2 Sanford, 355, it was 
said: ' Hence, it is only where the constitution defines the 
tenure, the mode of appointment, or the compensation, that 
the legislature is precluded from altering either, or from 
abolishing the office itself.” And it was further said, at 
page 3Gi>: “If the office itself be secured by ihe constitu- 
tion. and the compensation be left to the legislature, it may 
bo increased or diminished so as to affect the incumbent, 
whether the compensation be by fees or by salary, as the 
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public good may require/' Also the court went on to say: 
“Offices created by the constitution, the tenure and com- 
pensation being fixed by a statute. are equally within the 
legislative control as to such tenure and compensation: 
except that the office could not be virtually abolished by a 
colorable reduction of the compensation, or by taking it 
away altogether/ 

This decision was affirmed in 3 -V Y. 2S5, and in the 
course of the opinion. Rt ogles, ( J took occasion to say. 
at page 294: “The manifest object of these prohibitions 
was w secure the independence of T he executive and judi- 
ciary, and to prevent the exercise of undue influence by 
one of the great departments of the government over the 
others. Before these prohibitions were ordained, the 
power of increasing and diminishing the salaries of the 
governor and the justices of the supreme court had beer, 
exercised at the pleasure of the legislature. " And he pro- 
ceeded to point out several instances where this was done, 
even where the < iffice was held during g d behavior. He 
added: “They were frequent, and their legality never ques- 
tioned. This unquestioned exercise of power until i he adop- 
tion of the constitution of !S4t>, and its partial and limited 
prohibition by that instrument, leave no doubt of the legal- 
itv of its exercise in all cases to which the prohibition does 
not extend. Later on he made it clear beyond all question 
that everything depends upon express prohibitory language 
in the constitution, when he said: The constitution fixes 

the term of the plaintiffs office, but it does not prescribe 
his compensation, nor guaranty that it shall remain during 
the term as it was when he was elected- It leaves that 
subject to the legislature, and when the plaintiff accepted 
the office of clerk, he must be supposed to have known 
that the legislature had the power to regulate and change 
his compensation . as the public interests might require. 
These principles are settled and established by the cassis 
referred to in the able and learned opinion of the court be- 
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low. This language, of course, applies with equal force to 
cgislati\e action which diminishes the term of office. 

If the constitution does not prescribe the tenure but 
leaves it to legislative action, then the legislature is free to 
deal with the matter according to its wisdom and under- 
standing of the public welfare. It was because of fear and 
distrust entertained by the framers of our federal constitu- 
tion, that l he national legislature might not always deal 
wisely in the matter of providing for the judiciary, that 
thej placed in the constitution the explicit provision that 
the judges of both the supreme and inferior courts should 
hold their offices during good behavior, and that their com- 
pr n sat ion should not be diminished during their continu- 
ance in office. The framers of our State constitution en- 
tertained no such fears of the general assembly. On the 
contrary, as wc have seen from historical citations above 

referred to, they trusted that department more than the 
others. 

Tn Ex parte Lambert , 52 Ala. 70, the court, held that the 
legislature had the power to diminish the compensation of 
a constitutional office where the constitution did not ex- 
pressly protect the compensation. It said: “In the absence 
oi express inhibitions in the state Constitution, the legisla- 
tive power is in this respect, supreme.” 

And so, in Maine, it was declared: ‘The term of official 
existence may be made longer or shorter, or the office itself 
may be abolished, as the public necessities may demand. 
As an office may be abolished, so its emoluments may be 
increased or diminished, except in the special cases where 
it is forbidden so to be done by the constitution. In this 
State it is so forbidden, in reference to the justices of the 
Supreme Judicial ( ourt. . . . iCxcepf in this special case, 
the necessary inference is that the legislature have the 
absolute power over the compensation of public officers.” 
Ecirwell v. Ciiy of Rockland, 62 Ale. 2fif>, The same court 
said, in Prince v. Sfcillin, 71 Me. 361. at 365: “All offices, 
except when the legislative authority is limited or restricted 
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by constitutional provisions, are subject to the will of the 
legislature. There is. with the above exception, no vested 
right in an office or its salary. The office may be abolished. 
The mode of appointment may be changed. The length 
of tune of official existence may be shortened/' 

In The People y. Ohon . 245 HI. 2S8. the court said that 
the well-known rule is that where an office is created by 
the legislature it is wholly within legislative control. And 
in deciding the special matter before it the court declared, 
at page 297: “We do not see how it can be said that courts 
are in any proper sense provide! for by the constitution 
when such courts may never be created, but it is entirely 
optional with the legislature whether they or their officers 
shall ever have any existence. So far as providing for 
them is concerned, the most that can be said is that the 
provision h made for their creation by the legislature, and 
ii created they are of legislative origin/' 

I n ( o 1 1 out v. R u sse H 1 0 7 G a . 4 23 . t he cotir t sa i d : “There 
can he no question about the proposition that the legisla- 
tive power of the State is absolute with respect to all offices 
that it creates, where no constitutional restriction is placed 
upon its power with reference to such offices/' After 
citing authority, it refused to discuss the principle further, 
as it declared it to be well settled. 

It is obvious therefore that this omission to give to the 
judges of the inferior courts of this State any constitutional 
protection whatever against action by the general assembly 
as to their continuance in office or a? to their compensation 
was intentional and deliberate. In view of this and the 
general rule as to the tenure and compensation of incum- 
bents of offices created by the legislature being dependent 
on its will, we are not justified in holding the act in question 
to be invalid, unless it can be found by clear implication 
from the constitutional provisions as to impeachment. 

At the end of >ec. 4 of Art. X of our constitution, imme- 
diately after the language above quoted from that section, 
is this sentence: “But a judge of any court shall be re- 
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moved from office if. upon impeachment, he shall he found 
guilty of any official misdemeanor,'' And Art. XI, ,L Of 
Impeachments 1 ', after expressly providing for the manner 
in which impeachment proceedings shall he brought, tried 
and decided, provides as follows: "The governor and all 
other executive and judicial officers shall be liable to im- 
peachment; but judgment in such eases shall not extend 
further than to removal from office. The person convicted 
shall, nevertheless, be liable to indictment, trial and punish- 
ment, according to law.” 

The petitioners contend that from these provisions, in 
any ease where there is no express provision for the removal 
of an officer otherwise than as the result of impeachment, 
there is a clear implication that such officer cannot be re- 
moved in any other way. This reasoning is the attempted 
application of the maxim, “Expressio urtius eat exchtnio 
alter itu ?/’ As stated in language approved by us in Opinion 
to the Governor. 55 R. i. 56, 70. this maxim *‘is more appli- 
cable to deeds and contracts than to a constitution, and 
requires great caution in its application, in all cases.’’ h 
is particularly inappropriate in the instant cases, for two 
reasons. One is that its application would produce the 
very unreasonable result, which could hardly have been 
intended, that a judge of the lowest of the inferior courts 
could only be removed for an ‘'official misdemeanor 11 upon 
impeachment by the house of representatives and a trial 
and conviction in the senate by a two-thirds vote of the 
members elected, while a judge of the Supreme Court could 
also be removed, without trial and vntkout any cause vdinf- 
ever, by a simple concurrent vote of a majority of the mem- 
bers elected to each house. 

The other reason is the special wording of the above- 
quoted provision in Art. X. See. 4. Under this section the 
constitution itself prescribes the punishment to be inflicted 
if a judge of any court is found guilty, upon impeachment, 
of an official misdemeanor. The language is plain and 
unequivocal, and is mandatory and the court of impeach- 
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atient has no discretion in the matter. The situation is 
different where a public officer, other than a judge, is con- 
dieted. In An. XI. Sec* 3, the constitution provides that 
judgment upon conviction shall not extend further than 
to removal from office* ' Here the manner of punishment 
is left to the discretion of the court of impeachment with 
a limitation that the court shall not inflict a greater pun- 
ishment than removal from office. Therefore, to our minds, 
the most natural and reasonable explanation for the inser- 
tion of the provision in Art. X, Sec. 4. providing for the 
removal of a judge by impeachment, is that it was designed 
to make the removal of a judge the necessary result of his 
being found guilty, in impeachment proceedings* of an offi- 
cial misdemeanor, while the result of such conviction in 
the case of any other officer might be only a suspension from 
his office or even only a reprimand. 

We cannot find from the express language of the con- 
stitution* or by any necessary implication from such lan- 
guage. that it is clear beyond a reasonable doubt that the 
general assembly was deprive I of the power which it would 
otherwise have to enact such a law as the one now in Ques- 
tion before ns. 

The petitioners contend that the practice of the general 
assembly under the constitution supports their claim 'hat 
it has no power to remove a judge during his term or to 
shorten it. This contention of the petitioners is pertinent 
f° consideration nf the question before us if the pro- 
vision of the constitution is not clear, but bv reason of 
ambiguous language is ^pen to several constructions, 

^ here the language of the constitution is ambiguous, this 
court has said: "ft is proper to seek extrinsic aid in the 
determination of its meaning by ascertaining the contem- 
poraneous construction placed upon the words at the time 
°f their adoption, and since by those whose duty it ha* been 
to construe, execute and apply them in practice.” Statt 
For an Opinion * 35 R. I. 166. 167. This court has also 
declared that: “When constitutional provisions are clear 
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they are imperative, both upon the legislator and the 
courts. \\ hen they are not clear they must be construed. 
But when there are no express provisions upon a subject, 
they must be left to legislation . , ” Floyd v. Quinn , 
supra. ( Italics ours.) Clearly there are no express provi- 
sions in the constitution governing the question raised in 
the instant cases. 

We think the language of Art. X, Bee. 4, and Art. XI, 
Sec. 3, above quoted, as related to the precise question 
involved in the eases before us, is not ambiguous. But 
since the petitioners have urged the consideration of evi- 
dence of such contemporaneous construction, we have con- 
side red it and shall briefly outline our view of it here. 

W e find nothing to indicate that the general assembly 
ever acknowledged by word or deed that it did not have 
ihc power to shorten the terms ot the judges of the inferior 
courts, and we find considerable evidence to the contrary. 
On January 24, 1845. the general assembly established the 
Court of Magistrates, with jurisdiction within the City of 
Providence, to consist of seven judges, to he annually 
elected by the city council. In May, 1853, the general 
assembly bv law took away from the city council the power 
to name these judges and conferred it on the grand com- 
mittee and reduced their number to two. In June 1853. 
die act concerning that court was further amended by an 
act. Sec. fi of which was as follows: “Nothing in this act 
contained, or in the act of which this is in amendment, shall 
be taken to prevent the removal of either member of said 
Court of Magistrates and the supplying of the vacancy or 
vacancies thereby occasioned by a new election in Grand 
Committee, at any session of the General Assembly ” 
CP- B. 1844 to 1857 , 1006, 1010). The right of removal, 
thus clearly asserted by the general assembly, was plainly 
not one for cause or after any hearing. It was a right to 
end or shorten an incumbent’s term at any time. 

In 1872 the general assembly provided for a uniform 
system of “justice courts”, one for each city and town, and 
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that each of the justice courts in the cities of Providence 
and Newport and the towns of Woonsocket and North 
Providence should be held by a trial justice "selected and 
elected from the qualified justices of the peace in such 
towns by the general assembly in grand committee at its 
May session", and that the trial justices of the other conns 
should be elected by the town councils, Gen. Star, 1872, 
( hap. 185. Section 4 clearly asserted, as follows, the power 
of the general assembly to remove any of the trial justices 
of these courts: "Such trial justice shall hold his office 
for three years, unless sooner removed by the election of 
some other person to fill his place.” In Pub. Star. 1882. 
Chap. 196. £ee. 5. there was a similar provision as to trial 
justices of the justice courts elected by town councils, that 
the town council “may remove at any time anv trial justice 
and elect another in his place." 

The justice courts were superseded in 1886 by the present 
twelve district courts, which were created by P, L. 1886. 
Chap. 59*. with substantially the same jurisdiction, except 
territorially. The last trial justices of the justice courts 
were elected in 1SS5 for three-year terms, which were ter- 
minated in 1 SSG by the election and commissi on ins of the 
justices of the district courts under the new act, only a very 
tew of these trial justices being among the newly elected 
justices. No one seems to have questioned the power of 
the general assembly thus to cut short the existing terras 
of these trial justices, whether elected by the general assem- 
bly or by the town councils. 

Sec. 3 of Chap, 597 was as follows: “Such court shall 
be held by a justice who shall be elected by the general 
assembly in grand committee at its May session, and who 
shall hold his office for the term of three years, unless 
sooner removed by the election and qualification of some 
other person to fill his place/' There was a similar provi- 
sion a* to the removal of the clerks of these courts, who 
were also given terms of three years. These provisions 
™ err retained until 1893. when in the "judiciary act”, which 
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made many changes in the judicial system of the State, the 
express statement of this right of removal was omitted. 
1 his omission is, in our judgment, of no consequence, in so 
tar as the existence of a constitutional power in the legisla- 
tive department to make such a removal is concerned. The 
express reservation of the power in the statute would not 
be of any effect, if the power did not in fact exist under the 
constitution, and, conversely, the omission of such an ex- 
press reservation is of no effect to abrogate the power. The 
long assertion of it. however, from 1845 to 1893, and full 
acquiescence in it by the people, indicates a contempo- 
raneous and long-continued construction of the constitution 
favorable to the existence of the power. The mere omis- 
sion of the general assembly to continue the assertion in 
1893. on the other hand, does not show any legislative con- 
struction to the contrary. At most it merely indicates that, 
the legislature of 1893 did not care to continue the assertion 
of this power in the manner of its predecessors, but it does 
not show that the power itself was abandoned or the lack 
of it acknowledged by the legislature. Its continued ex- 
press asseri ion may well have been considered unnecessary 
after the long lapse of time from 1845 to 1893, during which 
time it was continuously asserted and never questioned. 

Surely if, under the constitution, the general assembly 
had no power of removal of judges of the inferior courts, 
because removal through impeachment was made by the 
constitution the exclusive method of removal, the general 
assembly could not give itself any such power by setting 
it forth in the act providing for a judicial office and its 
tenure. 

The act of 1880 provided as follows: “Sec, 9. When- 
ever a justice or clerk of a district court shall neglect or be 
unable to serve, or shall become disqualified to serve, and 
such neglect, inability or disqualification shall continue for 
the period of sixty days the office of such justice or clerk 
may by the governor be declared vacant/ 1 Such a provi- 
sion has been in force ever since. It seems to leave the 
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3 '" !hp disrretion ° f >he governor, 

the renKu-al ^ 8,0n ^ * JUdiciaI de ™>^n before 

J°*° “ P , L ; i9 ~’ Ch *P- 2224. the governor was given 
he PtJ'ver to declare vacant the office of a justice or clerk 

3 dlsmet court "ho wilfully neglects or refuses to sc 

ZSd^f h re ? Ved A WmpLlint anfJ a hearing ^ 

■ led lor. but the procedure is entirely different from 

that of impeachment. This provision also still evicts h 

r S enHrel V10US ^ *"* ° f th< * P™^** for removal 
thor rh b t lnc ° ns,stem w,th f he pet, doners' contention 
that the only constitutional method of removing a justice 

a d,st " ct cwun LS hy impeachment. The same thing 
also seems to us to be true as to the provision of the ad 

f hap 1 ^ t t7- PerR T Cn r^: Wrt arid Pra «ire Act. 1905, 

m u r -‘h 5\ “L ®*®* ^ *“* the i usti «“s *>f that 

removed^ h ° k ’ h T officei durm ? ?0<*i behavior, unless 
u.uetl on impeachment or by concurrent resolution 

V .”T three ‘ fifths of the members elected to each of 
the houses of the general assembly”, after notice of rhe 
caike ot removal and an opportunity to be hear,]. The 
petitioners admit that this provision is inconsistent with 
, P°^ tloI) - bur they seek to avoid its necessary and 
ogical effect on their contention by asserting that' it is 
unconstitutional. Such an assertion, however does not 
avoid the clear effect of this legislation as further evidence 
of an uninterrupted construction of the constitution favor- 
aWe to the existence of the power claimed by the legisla- 

,, In °. U , r jud ^™ nt the conduct of the general assem- 
IJr 1 - ? SfatUtor? ' P™”® 1 ™ for the removal of 

^tbX V he m J Cn ° T C0UrtS 0r the ^bstitution Of others 
r places during their original terms very strongly 

^ PI ^iM he COndusion that our constitution cannot rf a . 

hih^L I* ™ nstrued in sueh a wa y as necessarily to pro- 
lt .be> end a reasonable doubt, the general assembly fr< >m 

enacting such a statute as is now in question before u» 
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The petitioners contend that there is a vital distinction 
between constitutional court* and legislative court a; that 
our district, courts are constitutional courts, and that the 
justices of them therefore have a constitutional tenure of 
office which prevents the general assembly from diminish' 
ing their terms, or at least prevents it except as a result 
of abolishing these courts as a part of changing the system 
of courts. It seems to us that m so contending they a 
playing upon the words, constitiituitK.it courts. 

The above distinction is frequently made in federal cases, 
where it has a real importance. There, constitutional courts 
are those which are recognized and provided for in Art. Ill 
of the federal constitution, concerning the judicial power, 
and they include the Supreme Court, directly created by 
that article, and the inferior courts which the congress may, 
from time to time, ordain and establish under the author- 
ity conferred on it so to do by that article. Legislative 
courts include two classes. The first is composed of true 
courts, exercising true judicial power, but created by t c 
congress under its constitutional authority to provide for 
the government, and administration of territory which be- 
longs to the United Slates and is not included in any state. 
These courts function under powers derived solely from 
congress and not under Art. III. The second class is com- 
posed of tribunals created by congress, under its general 
legislative powers, to perform administrative or quasi-ju- 
dicial functions. These are not true courts at all. though 


sometimes called courts. 

The judges of all the constitutional courts, rn the sense 
a bove defined, are equally protected by the federal consti- 
tut.ion as to their tenure of office and their compensation, 
whether they arc judges of the Supreme Court or of infe- 
rior courts. ' The judges of the legislative courts have no 
constitutional protection whatever from the leg is a i\e 
mover of congress, as to their tenure of offiee or their com- 
pensation. The equal protection of all the judges o e 
federal constitutional courts results, not merely from ic 
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fact that the courts are all constitutional courts but 1 com 
the fact that each of these judges is given, by language of 
Art. Ill that admits of no doubt whatever the same pro- 
tection, whether his court is the Supreme Court or one of 
the inferior courts. 

Our district courts are constitutional courts in the above 
sense, but the judges of those courts are not protected in 
their compensation and tenure as are the judges of the su- 
preme Court, because our .-tale constitution expressly gives 
such protection to the latter but not to the former judge?'. 

The terms const if uftbnai courts and legislative courts or 
statutory courts are also used with another distinction than 
the above. According to this distinction a constitutional 
court is one which is name 1 or described and expressly pro- 
tected by the constitution and which therefore has the pro- 
tection that is there provided, or is one which is recognized 
by name or definite description in the constitution but is 
given no express protection. The latter kind of constitu- 
tional court, we believe, is generally held to be exempt from 
being abolished by the legislature, unless the legislature is 
clearly authorized to abolish it. bin the judges thereof are 
not protected as to their tenure or compensation. All other 
kinds of true courts created by legislatures are legislative 
c ir statutory courts. These are not protected against legis- 
lative power, as to their personnel or their existence, unless 
they ate given such protection by the constitution, express- 
ly or bv neccssarv implication which is clear beyond a rea- 
sonable doubt. 

In Boss V. Sprague, 53 R. I. 1. at page 3. this court said: 
* The superior court is statutory in its origin and its powers 
are defined by statute and cannot be extended by judicial 
interpretation.” Our district courts are alsu statutory in 
their origin and their powers are also defined by statute. 
Therefore they are not constitutional courts is the sense 
claimed by the petitioners, but statutory or legislative 
courts, and we cannot, bv construction, throw around them 
and their justices a mantle of protection not riven them ex- 
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This ^UDDort^th 01181 * 1 ?^ 11 ° r neoessaril y implied therein. 

and Sfitr ?"T that th ° terms of th «r Justices 

blv by which +1! JJC< *" ,bt ' contro1 of tlle general assent- 

their T , C ° UrtS ' Ver ° created w«l the terms of 

Tm 1[ Justices and clerks were fixed 

14 ;V h i Tr Cl T the Clise rtMcAlikter V. United States. 
r 7 ' ' ‘ ' V. 4 - ,s Ruminating. That deals with the power 

I ! a ^7 S f nt 0f the States, under the authority 

M i h rr’ *° ; , em0ve from offi( * e a judge of a 

s w h h T ' y 0 Alaska ' and t0 appoint his succes- 
; h ■ t , 1 " and «Wt of the senate. It was held 

court \/‘l ,''f ! ,0t a constitutional, but a legislative 

, ' At page **< ■ the court says; “An elaborate argument 

d spying much thought and extended research upon the 

In I non T f been . 11 , lade in «PP0rt Of the proposition 
« al pmnoipies. lying at the found at wi of our 

6 ; ,“V f e JUdlClal P° wer “ the Territories, exercised 

Mt y! SStto h m Pr0teCtion . of life ' libert y and prop- 
where within th ^ guaranties that are provided eise- 
within the political jurisdiction of the nation for the 
independence and security of judicial tribun^ elated by 
( ungress under the third article of the Constitution U> 
have no occasion to controvert the soundness of this' view 

510 , lar as 11 r , esls on g^unds of public policy. But ve can ' 
not more the fact that while the Constitution has in re- 

Spec f 10 }ud( > es °f courts in which may be vestal the iudi 

w, 0/ a, umm s M „, mi 

by on express provision that they may hold their offices dur 
™. g go , od behavior, and receive at stated times a compensa- 
Con for thm services that cannot be diminished during 
then continuance in office, no suck guaranties are provided 
by that instrument in respect to judges of courts created bit 

At page 189, the court says: “It was insisted, at the bar 
that a territorial judge, appointed and commissioned for 
a given number of years, was entitled, of right, to hold his 
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r.ffire during that term, subject only to the condition of good 
behtmor. This v.ew was not nested upon any specific clause 
w he Constitution but was supposed to be justified bv the 
srenius and spirit of our free institutions, and the principles 
or the common law. This argument fails to give due weight 
o’ >ne tact that, in legislating for the Territories. Congress 
exercises 'the combined powers of the general and of a state 
government.’ U ill it be contended that a State of the Union 
might not provide by its fundamental law. or hv legislative 
enactment not forbidden by that law. for the suspension 
of one of its judges, by its governor, until the end of the nest 
session of its legislature? Has Congress . . anv ]« s 

power over the judges of the Territories than a State if 
unrestrained by its own organic law, mieht exercise over 

irS w!' 5 0Wn ereation? If Congress may-and it is 
■o needed that it may— prescribe a pven number of vears 

a. the tenn of office of a territorial judge, we do not perceive 
why it cannot provide that his appointment shall be sub- 
ject to the condition, that he may be suspended bv the 

2SJ — *- T d ° f the next «**» of the Senate 
and dispkeed altogether by the appointment of some one 

mjiis place, by and with the advice and consent of that 

J 1 ?-* * n i the 1!15tant ca5 * cs contend vigorouslv 
tbat the tund amenta] principles of free and orderly <mveni‘- 

ment require that the judicial department be kept separate 
from the legislative department and independent of it es- 
pecially as to the justices and clerks. Therefore, it mav be 
hclpiulto see how much separation and independence there 
have been in practice, as to the district courts and their 
predecessors, the justice courts, without trying to cover all 

° , JUSnre !, an,i cIerks "' ho ' vere a! fhe same time in 
the fepaUt,™ department. Among others, the following 
hax e been cited to and verified by us. The same man was 
both senator from Woonsocket and presiding justice of its 
justice court for 1880-1885. resigning both Stol! 
come a justice of the supreme Court. As to the district 
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tricfand Trenrr b ?^. associftte .Mice in the second dis- 
trict from f u 1Ve /" r 18S6 ' 7 - In ‘he fourth dis- 

clerk of the senate" I'm ^ jUStiRe WaS ftlS ° 

her of the }, mi so ,■ • lfl Jtlstlee was also a mem- 

md «SSC * fcfcXH position the™ 

perior St “ SS, * * iu “ fe rf «“ S “' 

was also a ronr , . ■ ' Jl ' ■ 1Uf ' tKr m tbe fifth district 

1914 and speaker for m 5 S d p PU ^ eakpr for 19] - 

1929 - 1935 the cIe * 

dencTlSlSffi W f. j,ls . tlec of ‘he justice court of Provi- 
™ 8 a S?,?? ° f the sixth district court 1886 - 

1887. Charles if Fast ^ ^ LS 76 j 1S77 and for 1885- 

ed associate iustic f t o' nne tke Petitioners, was elect- 
vac^ afd .S 2 ° C0Urt M:lmh 24 ' 1; «1 to fill a 
elected in January 1930 f ™ m tilat ' tim e, being re- 

lay the act now in quest™ He * Wa * ™ de(J ln 1035 
from 1923 to itm ; 1 - ^ a member of the house 

■»> “Srs Sr, » ”“: her - «* ”■»>«- 

ter part of that period Tf pU \ spea3ter during the lat- 
associate justice and a very^nnrrt^t co “ tem P oraneousl y 
of the house from March 24 irm alU ( .f^ ac ' tlve member 

finai adi — 

district was also representative 1 fctS? £?, ^ SeVe ' lth 

justice from 1886 to 1903, resigning then f l th ° 

lice of the Suorenip Tmirt ^ ^ t )en to become a jus- 

1886- 1887 and repre.entafvf ’S^f f ° f th « h ° USf ’ 

speaker in his last year For 188a issf ' , ' t,1! ' s dp P u ‘y 
justice in the ninth It JcT WS-MOS the 

the eleventh district the clerk for iss ( !nn r f lltahve ' In 

1887- 1889. The man who * ■ , • 0 '? 0fl ° was senator 

court in Woonsocket for 1885 issf J, ! snco , of 1,10 justice 
trict court of the twelfth S^£££Z * ** ** 
sentative for 1883-1887. The justice for Sqo iOTS^'" - 

for IWltn™ im ' lm “ nd 1 804-1 Sof^The justice 
ior 1921-1923 was senator 1921-1922. 
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S °“ e °* tiese nlen who were justices or clerks of these 
courts and at the same time members, some of them verv 
important members, of the general assembly. or clerks of 
one or the other of the houses were men of high character 
and ability and afterwards attained t en- high judicial post- 
ions. Probably all the others were capable men with high 
principles of official conduct. Vet none of these men and 
others who were at the same time justices or clerks of the 
'district courts and members of the general assembly ,eem 

f r“ : e f ? lt an - v ln consistency between being justices or 
clerks in these courts and at the same time active and im- 
portant members ot the legislative department. So far a* 
we have been informed, they were not adversely eriticized 
for such conduct On the other hand, we believe that m 
modern tunes, at least there has been no instance of a mem- 
ber of the l^'slativc department being a judge of any court 
K leral jurisdiction, as the Supreme Court, the court 
of eomiuon pleas or the Superior Court, 

t , ™ eniber f of the senate and house and apparently 
. public made a sharp distinction between those other 
courts and the district- courts, and there was much justifi- 

hmbY° r fhe ^f" Ct e0Ur ' S have ^ways ha tl a very 

lim ted jurisdiction, both as to the kind and as to the im- 
portance ot the eases that could come before them. Thev 
at e had no probate or equity jurisdiction and could not 
issue any prerogative writs. They sit always without juries 
Moreover, even- decision they make can be easily taken 
to a higher court and then it has no effect whatever on the 
final deposition 01 the case on its merits, the trial being 
completely dr novo. The office of justiee or clerk haTal- 
«ays been a -part time job", taking oidinarilv onlv a ven- 

L m ^ Part ,°V hP tlme ° f the incuDlb ent. It has not inter- 
ened with the incumbent carrying on a general law busi- 
ness, except that he may not practice in his own court. For 

to temerXreof 'thetar. 1 ' ™ *** ** rCquire(1 
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■ i ‘ ^ 1 ^ ^. as never I >L ‘ e 1 1 co 1 1 sidered n eec^s a r v o r re- 

institiiH C ? TlStlt li! 10 r l“ ly - or . 13aora11 ^ by the spirit ’ nf free 
stihi+irvn 1S ^ 6 ^stributioii of powers clause of our con- 

^ th / ° r {>t 11 * >fut ^ at document, that, so far 
department*^ nmt:ertlec1 ' tiie legislative and judicial 
"j i f ' ° , e g£Jvernraent kept separate and inde- 
- to 'heir personnel. In view of these facts, it is 
„i . - . ™ mt ^ Ie Petitioners have very much overem- 

fia ized their contention that the cutting short of their 

n i f iooi Ch u^ U f l h0Tn the re P eiil of that part of the 
p ip i f m 1 increased the terms of justices and 

v-dif] «c ° m *° S ^ X year§1 was unconstitutional and in- 
" I* all<> " a Principle of the separation and the 
toTnT ° th - judi " al department from the legisla- 

-".sr i; “sr 1 —r «* 

ooininn ™ t i y ^ thlSf are not expressing any 
bv member ° f V ^ ei1 ^ lrl ^ <e holding of judicial offices 
Z leglSladve **"*"««*. as set forth 

violation of • * U V" t !, Uf!St ' 011 lls . was or was not in 

jurisdiction^. P " WW ° h is a matto of our 

inSS tSS?*** bMn made that ^e statute in the 
i» void - There is 

ST™- * - pass in g 1 si at ut e« 

tha are merely retrospective in their operate m wl S* 

l ndertahng Co v State Board of Embalming, 55 R . T 454 

4 , If such statut <* impair contractual obligations or 
vested property rights, they are void, but the statuTe 
puestmu here makes neither of such impairments U we 
have said above, an incumbent of a public office a. here 
has no vested property right therein and his relation to the 
Si ale. as to the office is not contractual. Legislation, there- 
ore, affecting his term, adversely to him. even though it 
be retrospective, is not void on that account A close w™ 

tiny of Ch.p an, P. L. m, 

tor holding that it is unconstitutional because of any retro- 
spective feature of it. 
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The contention has been made by the petitioner in the 
case of Easton v. DePasquale that the respondent therein 
was disqualified for appointment associate justice of 
the district court ol the sixth judicial district, because he 
vvas a member of the senate at the time of his appointment. 
But the petitioner Easton is not in a position to rai.se that 
issue, since, as we have shown above, he himself was a mem- 
. T ^ ie house when he was chosen to be the associate 
justice of that court in March 1831. and again in January 
183:1. A petitioner, in ..tder To maintain his petition in 
this form of proceeding, brought by him in his own inter- 
est and not by the attorney general in the public interest 
must show that he himself is entitled to the office in ques- 
tion. The petitioner Easton would show the opposite, if 

this contention were sustained, and it is therefore over- 
ruled. 

1 he petitioners have cited certain eases to support their 
main contention, but the ones which come nearest to doing 
so are some cases cited from the Supreme Court of Penn- 
sylvania. The first one of the series so cited is Coin. € , Tt l. 
Hepburn \. Mann. 5 Watts £ Sr 403. (1843). The State 
constitution then in force provided in Art. 5. Sec. 2: "The 
Judges of the Supreme Court and Presidents of the several 
courts of Common Pleas shall, at stated times, receive for 
their services an adequate compensation to be fixed by law. 
which shall not he diminished during their continuance in 
office, but t bey shall receive no fees or perquisites of office 
imp hold any other office of profit under the Common- 
wealth/' These judges were also given by the constitution 
of h 90 * of office during good behavior, the court 

calling attention to the fact that these protections were 
given only to these judges and not to all judges, as in the 
federal constitution. 

The court held that under these constitutional provi- 
sions the salary of the president judge of one of the courts 
of common pleas could not be diminished bv a Jaw. even 
though the effect would be only to put his rate of salary 
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back when 1 it was when he was chosen to the office, after 
an intermediate increase. Judge Rogers, in the opinion 
oi the court, after stating the above provisions of the State 
constitution, argued that public justice and security re- 
<]uik that the judiciary should be protected from other de- 
pait meets oi the government and should therefore have a 
pennanent tenure ot office and an adequate compensation 
incapable of diminution; and that “any construction, . . . 
which tends to defeat or nullify this fundamental and vital 
principle of constitutional law, must be unsound.” He con- 
cluded, therefore, that the constitution should not be con- 
strued, as contended by the respondents, so as to put the 
relator into a worse position than the other president judges 
oi courts <4 common pleas who had taken office after the 
above-mentioned increase of salary had been given by law. 

At page 40S). he asked if such a construction did not “lead 
to tin entire frustration of the very object which the f ra- 
mus oi the t onslitution had in view, and which, they have 
guarded with such sedulous care.” At page 411 he argued 
that this construction contended for by the respondents 
aims a fatal blow” at the complete independence of the 
judiciary, which he said was “a fundamental principle of 
the constitution ” But this was all based on the express 
language ot the constitution, and he proceeded then to show 
that the construction was “in the teeth of the letter of the 
Constitution.” The decision was clearly correct and we 
find no support in the opinion for a contention that the 
judges of an\ court, in the absence of express provisions 
m the constitution to that effect, would be protected in 
their tenure or against reduction of their salaries by acts 
of the legislature. 

In Com. w Gamble t 62 Pa. St, 343, (I860), a county had 
been by law taken away from a judicial district, of which 
if had been a part, and cons t it u ted a new 7 district, with a 
separate court of common please. The relator had been 
elected president judge for the new district and commis- 
sioned, and had entered on the performance of his duties. 
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The constitution at that time provided that such judges 
should hold their offices for the term of ten years if thev 
shall so long behave then] selves well. There was a special 
provision made for dealing with cases of judicial miscon- 
duct It was properly held that under the above constitu- 
tional provision the law could not be repealed and the re- 
lator thus deprived of his office during his constitutional 
term. We find nothing in the case favorable to the main 
contention of the petitioners in the instant cases. 

In Com . v. Mat hies. 210 Pa. St 372. 1 1904 l a law had 
been passed increasing the salaries of the judges of the 
courts ol common pleas and increasing the number of 
courts and judges. The State treasurer paid the salaries 
of the new judges at the increased rate, but refused to do 
this for the judges who had been in ..office at the time the 
act was passed, because of the following provision of the 
>tare constitution: “No law shall extend the term of any 
public officer, or increase or diminish his salary or emolu- 
ments, after his election or appointment/' 

The case was heard first by two judges of the court of 
common pleas and was heard on appeal and decided by one 
judge of the Supreme Court, all the other six being dis- 
qualified by personal interest. All the three judges who 
passed on the case agreed that the constitutional provision 
that no law should increase the salary of any public officer 
after his election or appointment did not govern the cases 
01 judges, who were covered by another constitutional pro- 
vision then in force under the 1873 constitution, that : “The 
judges of the supreme court, and the judges of the several 
courts of common pleas and all other judges required to 
be learned in the law. shall, at stated times, receive for their 
services an adequate compensation, which shall be fixed to- 
la w and paid by the State/' 

These judges emphasized the constitutional provisions 
fixing the terms of the judges of the courts of common pleas 
at ten years and guaranteeing them an adequate compen- 
sation. The judge of the Supreme Court said that after 
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the general assembly, in accordance with authority express- 
ly conferred by the constitution, had once fixed the com- 
pensation of the judges of the courts of common pleas 'it 
becomes definitely then settled, prohibitive of decrease and 
permissive of increase in case of inadequacy springing from 
changed conditions*” This ease gives very little, if any, 
support to the petitioners' main contention. 

Then comes the latest case in Bailey v. Waters, 308 Pa, 
309 (1932). This was a petition filed by Bailey* P* 4, ot 
the court of common pleas for the twentieth district, to 
compel payment to him of a salary of $12,000 a year, in- 
stead of $9,000 as it would be under the last act of the gen- 
eral assembly on the subject* The salaries were on a slid- 
ing scale according to the population in the respective dis- 
tricts, and this act had taken away and put into a new dis- 
trict most of tiie population of his district , thus, if valid, 
decreasing his salary from $12,000 to $9,000. 

The case was first heard in the court of common pleas 
by Hargest, P. J. f on a. motion to quash the petition, and 
the motion was denied. After the hearing on appeal, the 
Supreme Court, in a per curiam opinion, merely affirmed 
the decision below on the opinion of Judge Hargest* in 
this he had held that the salary of such a judge could not 
be thus reduced during his term of office, although the con- 
stitution then in force did not contain the clause, “which 
shall not be diminished during their continuance in office , 
that in the former constitutions had been contained in the 
judicial provisions, as above set forth in the discussion of 
( out, f*x reL Hepburn v. Mann, supra , and, had therein re- 
ferred to and protected the judges’ “adequate compensa- 
tion.” 

Judge Hargest said that the prohibition against decreas- 
ing such compensation, though not expressly in the con- 
stitution. was there by necessary implication, emphasizing 
the constitutional requirement of adequate compensation 
and the language above quoted from the opinion of the 
judge of the Supreme Court in Com. v. Mat hues and the 
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statement by one of the judges of The court of common 
pleas in that ease, to the effect that it the legislature had 
the power to reduce the salary of a judge, it might ruin the 
whole judicial department by reducing salaries and thus 
destroy the government itself. 

We believe that the correct result was reached, but this 
last reasoning and some of the other reasoning of the opin- 
ion are not very convincing: and the case differs radically 
from the instant cases in the facts that the court there in- 
volved was a court of general jurisdiction, except territo- 
rially. being only subject to review by the Supreme Court: 
it was expressly provided for in the constitution and the 
tenure of office of its judges was protected and their re- 
ceipt of an adequate compensation, in our judgment the 
case lends little support to the main contention of the pet i- 
i ioners in the instant cases. 

In their reply brief the petitioners cite a number of cases 
which perhaps we should discuss. In Staff ex rcL Birdsty 
v. Bald id f 4o i 'onn, 134, 1S75), the relators had been 

county commissioners, under an act of the general assem- 
bly, up to the time when the general assembly passed an- 
other act repealing the firs T act and then, immediately af- 
terwards. passed a third act which simply re-enacted the 
first act and thus provided for the appointment of commis- 
sioner-. It then, by resolution, appointed the defend an is 
as commissioners in accordance with the last act. The 
court admitted that if the general assembly Had repealed 
the former act and stopped there, the offices would have 
been abolished and the relators, having no vested interest 
therein, would have had no remedy. It did not say that 
they could or could not have been removed from office: but 
it said that the attempted repeal and immediate re-enact- 
ment of the act did not amount to a repeal at all but left 
the offices intact, with the relators still occupying them. 

In State ex Til. i'a il v. Draper. ,50 Mo. 353, r l v 7o the 
act in question simply shuffled the numbers of certain ju- 
dicial circuits, including the one in which the relator was 
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2? f T! ledreUit RO r rt ’ a!1 0ffice ."Wftted by the const i- 
u: f , ~' a ' P 1 u perly hold dial the act neither ousted 

, 1 1 111 fJ . as a that court nor transferred him 

t'.’ 7 clrL ' ult t0 which the number of his circuit had been 

4 -tV~r f Y? , « hl & %>*>***rv. Township Committee, 129 A. 

* ‘ , ^ u P r ‘ ^25), no question of constitutionality 
- Ver JU * apparently only some question under a 

service law; and the decision was that an office of po- 

‘ [ eCOrdel , cmdd be abolished by the township cominit- 
, m f; ’ he three-year term of the incumbent, who had 
been elected and Ids term fixed by the committee. Grippo 

May ° r ?/ K ***u>rth, 171 A. 494, (X. J. Supr. Ct. 1934), 
is pi act ical Iy to the same effect. 

It) Riley v. Carter, 165 Okla. 262, 25 P. (2d) 666, (1933), 
he constHurnm provided that: “Until otherwise provided 
an, e o icers of the state shall receive annually, as 
compensation tor their services, the following sums.” It 
also provided that the salary of the justice* of the Supreme 
Coo t, should be S4,000 per annum each, until changed by 

f,v Tr T' he leKlslature under this provision later 
fixed th is salary at *7.500 per annum, at which rate it 

stood, when the Supreme Court justices involved in the 

no eaTsI ut “ nStl,Utl °" *&> provided that in 
, f Sa arV or ena °ltiment S of any public oth- 

er be changed during his term by any law enacted after 
s election or appointment; and further provided that no 
one> should ever be paid out of the State treasurv except 
. pursuance of an appropriation by law. The legislature 
had appropriated for the salaries of these justices onlv 
it 6, 000 each tor the year in question. It was held that they 
must be paid at the full rate of 37,500, since the constitu- 
tional provision tor their payment constituted a standing 
appropriation, no annual appropriation by the legislature 

. n ® ilece ssary. "1 he distinction from the instant cases 
is obvious. 

In Halsey v. Gaines, 70 Tenn. (2 Lea) 316, (1879), it was 
held, one judge dissenting, that a judge of one of the two 
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eiromt courts for a certain circuit could be deprived of his 
office and his right to a salary, by an act of the legislature 
abolishing his court so that thenceforth there should be 
only one circuit court iu that circuit, the usual rule: and 
that this could be validly done, notwithstanding the fact 
that the constitution provided that: "The judicial power 
"1 this 1 -rate is vested in one supreme court, and in such 
circuit, chancery, and other inferior courts as the Legisla- 
ture shall from time to time ordain and establish, and in 
r he judges thereof/ 7 

In State V. Leonard, 86 Torn. 485, (1888), It was held 
That Qn<ier a provision in the constitution that the terms 
OI j^ges of the inferior courts should be eight years, a 
count y judge elected by the people could not be removed 
during his constitutional term by an act abolishing that 
office only and transferring its powers, duties and jurisdic- 
tion to the chairman of the county court, to be elected by 
that body; and that the fact that the legislature, in creat- 
ing the judges office, had prescribed a shorter term made 
no difference. In Manry w McCall, 22 S. W. (2d) 34 S 
(Tex.. Civ. -^PP- ^°- 1900)- it was held that a district judge s 
constitutional term of four years could not. after he M 
been elected by the people for such term and entered upon 
n. be cut down to two years in an act changing the distri- 
butioti ot counties among the judicial districts. 

The petitioners seem to rely particularly upon the last 
ease cited by them in their reply brief. Perkins v. The Audi- 

* iJ K y 1881 b In that case the legislature had 

passed an act by which the salaries of two members of the 
judiciary would be reduced. One was a judge of the crim- 
inal court for a certain district and the other was vice-chan- 
celior of the Louisville chancery court. The court in its 
opinion called attention to the fact that the jurisdiction 
exercised by each of these court? under the statute which 
established them was a part of that belonging, at the time 
° adoption of the constitution, to the circuit court- 
and added: Circuit courts are established by the consti- 
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r;r tha v h , e saia , ries ° f *- 

Court of Appeals shall not V ?■"!“ f ! ho Judges of the 
for which they were elected.” B ' lmlm8hed durln « tlle time 

diTt hTth^ ,h ° C ° Urtl at P^ e »». draws its con- 
duced. in the folll & arie3 i “ qUeStion could be thus rc- 

tenees of which are 8,1 b . Ut the Iast two scl1 ' 

“The ipffick+n i ' * * ec 3n T ie petitioners’ reply brief: 

to hV ‘ Xi ™ ,,! ' T 1 '* " pr “ <**•* ~M.ii.ed 

. tot, ™ th ' H “”•> "'ill, . jurisdiction 

“““ »' “ dl i”- 

there aDne n%i i J . me constitution was adopted, 

the circuit pc rt ^ T' i ^ sa fe-£ua*ds thrown around 
shH " i S Sh ° Uld not <*° present a barrier to lea- 

cou5 SSS^ Uith . the of the judges of such 

officers’ as the judge's oTthe ?"* •*“*“*< 38 mueh ‘P ubli '-' 
by the oeonle n<s m - + * C11 *cuit courts, 1 hey are chosen 

dignity the same jurisdiettonT* 1 ? <:hose!1; . (he > r exeroi 5'’ in 

out of the public treasury.’ ' ' " PWd 1,1 tbe same way 

* ^tttrT ( TdS^^/ , S ri,ed 3 j H dge ° f 

^ - me 

is - d — t: 

flius ' ■ ill lib as to these latter fudges the .. 

t-eetiou given to judges of the £ S S Tt' 

courts do not "exercise in dicnitv the ° dlstnct 

that exerciser) h,- • 1 c " >e same jurisdiction ' as 
I c c *® ed b> the Supreme Court when the 

non was adopted, but a very inferior, conditional and most" 

ly preliminary jurisdiction, and exercise it in a very differ- 
cut manner. 1I,U1 
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r attention has also been called to The Judge* Cates 
(McCully v. State), 102 Tenn. 509. (1899). as supporting 
the mam contention of the petitioners. There two que?- 
tn.ns were decided. The former one was whether a judge 
had been validly removed from his office bv a concurrent 
resolution passed by a two-thirds vote in each house of the 
legislature and approved by the governor, under a provi- 
sion in the constitution that a judge may thus be removed 
and requiring that the cause or causes of removal shall be 
entered on the journal of each house. In this instance the 
causes specified were that there was not enough judicial 
business to justify this judges retention and that a reduc- 
tion of judicial expenses was necessary in the interests of 
economy. The Supreme Court held that the provision in 
the constitution dearly required that the cause or rauses 
of removal thereunder must be personal to the judge re- 
moved, such a- his misconduct in office, mental or physical 
incapacity to perform properly the duties of the office or 
the hke. The constitution expressly provided protection 
to t,le judge against removal except for cause. 

The other question was whether, under the constitution 
the legislature could vacate a judge s office by abolishing 
his court and thus prevent him from drawing any further 
salaiy. The majority of the court, against a vigorous dis- 
sent by two judges, held that it could do so. in spite of the 
(mowing provisions of the cot is tit ut ion : "The judicial 
p ' of this state shall be vested in one supreme court, 
and in such circuit, chancery and other inferior court* a* 
the legislature shall from time to time, ordain and estab- 
mth; in the judges thereof, and in justices of the peace. 

' ’ - The of 'he circuit and chancerv court* and 

oi other inferior courts, shall be elected bv the qualified 
voters of the district or circuit . . . Term of sen ice shall 
>e eight years. . . The judges of the supreme or infe- 
rinr courts, shall, at stated times, receive a compensation 
tor their services, to be ascertained by law. which shall not 
' lncreased or diminished during the time for which they 
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ZfTlJ ' 1 ™?' n 1101 bf ' al,0WG(l ""y perqui- 

this state or the TTniteflStetes/^ 0 °‘ trUSt "" PW&t U " der 

oornrt 0 ^ thi'^-itf™ 6 " ith the raajorit - v or minority of die 
12 o^P W f qUeStWn ' ,Ve that the opitt- 

eontenlio f J * ° Questions involved support the main 

ri Jl ; S e u tl0ners in the i^tant cases, nor do 
22 supported by any of the cases cited by the peti- 

havc siihmltt^i f T ieraI a " d tllP res p o ndents, in their briefs. 
The followin '* 11 <>Ut ns ide ration a great many cases. 

h ‘S“r»* *° i “ s,i ' y 

4s , Ala - r " 8n) ; *-R <"■'«» 

• l , L un V -^incott, 137 111 . 333 ( 1873 ); Crazier 

lo7fl'l 2n i2°/ 2 e ’ 72 Ia - 401 (188? ) i Al ^ch V. Be,,- 
(18721 • Ke 1 5 HdH); State v. Finger, 50 Mo. 48(3 

1/2 'olT V v 59 K J - L - 3 -’ l) 0896) ; Koch v. 

\ UJOr New 1 ork, lo2 N. Y. 72, 40 \ v I 7 n i lenTi - 

S t tate v. Wright, Auditor, 7 Oh , 

Kalb, 50 Wig. 178 ( 1880 ) . ’ ( 185 ' J * State v * 

In Perkins, Treasurer v. Corbin, Judge suvm t h P 
stitution nrovidpH * , , y * su V ra > tne con ~ 

ho vested" i„ * ■ 1 Judleial P ower of tho State shall 
1 v. re tam Ilame d courts and “such persons as 
may be by law invested with powers of n ■ V ‘ , > 

If j? ii n Powers ot a judicial nature. 

( V as argued for the judge whose court, the citv cour t of 
Selma, had been abolished hv , ■< } cmul 01 

df wKi^K t 1 u the constitutionality 

Of which was m issue, that under this provision “The inves- 
mire of power proceeds directly from the people and cre- 
ates a great co-ordinate department in the State” - and th-il 
from tins it follows that even a judge of an fedn our 
not mentioned in the constitution, could not be deriv'd 
_ his position as a judge and his right to a salary during 
his term ot office, even by an act of the legislature for abol 

In heh ’lf ' To' 1 he a ‘’ guIllent 13 ve T similar to that made 
in behalf of the petitioners in the instant cases, and the 

m ua ion is -similar in this respect, that in the Alabama 
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rr t not named - but » 
™* ■ tie ^ ° f ite *** «« 

JlT? de ° i,Jf 1 a&ainSt the judge on t,ro distinct an( l 
Th L r ra ' 1 ' e aBd important grounds. The former was 

IS n tlhd rr.: hiCh he had *** D e]med *> to office 

elected the lwbrr tf)at evm 11 hf " bad h** 71 'alidlv 
and th ;._ A ^ ' A ad P° wef t0 r Ppeal the former act 

to further^ ^ ***" him ° f ** 

The court held that there were two kinds of courts fir- 

exi^n-A'^ ^ [ he constlImion •*** and not owing their 
‘ lw . t0 legislative power, and. second, those caDed in 
^tsooaftttrtion “ inferior courts of law and equity” w hich 
-he general assembly may from time to time establish- 
ed which therefore derive their existence from ZS ’ 
enactments; and that these enactments "are subject to rt3 

.A, '’ 1 Xfept nflen c ‘ rea(e a contract." The court then 
d . hat no contract with the judge had been created ■ that 
cretore the Jaw creating the office could be repealed* atH 

JthT" KS riepeaI aU ngh,; dependent on it would expire. 
t(, th T" PU - t lf ‘ Tberf ‘ is no institutional protection 
This 8 SaIanes of the j ud *«s of inferior courts in this State 

5“ »I.v «•* to ih. Ws , of lh , 

th * c,miit ““*«■ and the courts of chancerv 

SSSSw * =*» 

r-T T 40 “ 1116 and not 2n£y t!> ZZZ 
the judge from the office. But the decision is based o^h 

.£.,Ct ,e ,h ‘'- “ “ S: 

ifid bv Ih P ° Wer . 1S supreme - «“*Pt as expressly lim- 
ted bj the constitution; and if there is. as contended h 

p r iph 01 SBtt 

tuen is implied, if not c?rpre^ed in v 
constitutions and which nullifies all 'legislation ‘viola"' 
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^ rinc ^ e ' we cannot see why depriving a judge of 
is o ec and salary in the middle of his term is not just as 
i! 1 r a h ' ^>h l ti < m of that principle, whether it is done l>y 
it ohshmg the office or by removing him therefrom. 

. muner, it is not. correct to say, as the petitioners do, 
Mt t ir a el involved in the instant cases was a mere re- 
nun j statute. In fact the removal was a. result of the re- 
peal of that part of the legislation of 1031 which had 
i t io tetms of judges of the district courts from three 

* S * 1 ^ ^ ^ cen trom ^ ie beginning of such courts 

' ■ 10 s * x years - Th * act made a substantial change in 

tiic system of district courts, 

hi Drake v. Beck, supra, the court made the following 

* te ™ en *' whlch apparently laid down a rule which was 
l<> s i icily necessary to the decision of the case: “The city 
r o mu was created by the legislature. It was not 
? “ urt . , lch the constitution required to exist. The legis- 
^5? PmTCr U : a , bullsh the ^ to amend the act 

result ■ * lW C0ldd he done although it might 

liHtr r Sh t 0 l f- the terms of office of the judge and so- 
1 itor. or terminating their tenure of office and requiring 

in “ iPU 0f the officials previously 
appoi n t ed by th e Go ver nor / ' 

In People v Lippincott, supra, it was held that a judge 

■ t y eo f U t rt created b > r * h! - legislature under a provision 
, ° rans lf ution permitting it to create such courts, could 
/ deprived of his office in the midst of his statutory term. 

y K " repeal of the art which created the court. The rea- 
son given was substantially the same as that given in Per- 
kmx, 7 reasurer, v. Corbin, Judge, supra. 

In Crosier v. Lyons, supra, it was conceded by the par- 
t es. that m the absence of a constitutional restriction, 
je general assembly may abolish any office created by leg- 
islative authority.” The constitution provided that “the 
judicial power shall be vested in a supreme court, district 
court, and such other courts, inferior to the supreme court, 
as trie general assembly may from time to time establish/' 


e* r.j 


Gorham r. Bobixsojv, 


oo 


It Provided for eleven judicial districts. Under this au- 
thority the General assembly had divided the districts into 
cii emts and provided for a system of circuit courts, of which 
the court m question was one. The constitution also pro- 
' ided that the general assembly, under certain restrictions 
eonid increase or decrease the number of districts or the 
number of judges of the district court, but that “no reor- 
ganisation of the 'districts or diminution of the iudaes shall 
have the effect of removing a judge from office.'' It was 
held that this provision did not protect judges of the cir- 
cuit courts, because those courts were not named in the pro- 
vision. but were created by the general assembly, and there- 
t"t<- could be abolished and the judges thereof thus deprived 
oi their offices and their salaries. 

In Aibach v. Benson , supra. the office of a police judge 
in question. The office itself apparently remained the 
same, but a different method of election to it was provided 
by a new act, 1 lather by way of dictum . perhaps, the court 
sai I: The office of police judge in cities of the second class 
is one of legislative creation, and the legislature has plenary' 
power over its existence and tenure. The office being an 
agency of government established for public convenience 
and welfare . there Ls no contract, express or implied, with 
an incumbent, or other obligation, which deprives the leg- 
Mature of power to abridge the term or to pro ride new or 
additional methods of removal." 

In v. Finger, supra, it was held in a very brief opin- 

ion that judges of a statu ton' probate court could be de- 
prived of their offices by ar. act which merged the probate 
courts with the county courts and provided fur the immedi- 
ate appointment of judges of the latter courts. The court 
said at page 487: “The plaintiffs had no vested interest in 
the office which would prevent the general assembly from 
repealing the law. It is a statutory coun and a statutory 
office, and within the complete control of the general as- 
sembly to repeal, abolish or terminate it." 

In Kenny v. Hudspeth, supra, the relator was a judge of 
oue of the inferior courts of common pleas of Hudson coun- 
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+ u 1 crsc ^’ aut ^ his term had about a year to rum when 

u egisla ure passed the act in question, which cut short 
ns erm. These courts were at the time composed of law 
presu tut judges and other judges who were not law- 
>< r. . if act provided that the former should continue 
iu office to the end of their respective terms but that the 
enns of the others should end at a fixed date, which was 

0 c f An s nkei the date ot the approval of the act. It was 
a 1 t i u t t i e re 1 at < > r h ad no rem edy , T h e const i t u tion pro- 

* ' 1 at t e judicial power be vested in certain named 

1 >T u l 1Q S 1 UC ^ 1 ^ n ^ er i° r courts as now exist and as may 

. e er o ained and established by law; which infe- 

1 ° r C °y r s J e e £^lature may alter or abolish as the pub- 
lic good shall require/’ 

Lin court held that the constitutional courts were the 
courts that were named in the constitution and that the 
cunts of common pleas, not being so named, but existing 
\vien e constitution was adopted, were inferior eourts, 
winch the legislature was given, by the constitution, power 
o alter or abolish. But the court also definitely laid down 
he rules and supported them by authorities, that: “An ap- 
pointment to office is neither a contract nor is the office or 
|ts prospective emoluments the property of the eneum- 
brm, and that ‘the legislative branch of the government, 
\\ ieiK\er, in its judgment, public policy requires it, may 
declare the office vacant or transfer its duties to another 
o cer, although the effect may be to remove the officer be- 
ore the expiration of the term for which he was appointed/' 
If said also: If there be any limitation upon the power of 
t e legislative department of the government over the ten- 
ure of public offices, it must be found in a constitutional 
inhibition, arising from the fact that by constitutional pre- 
script 10 n the tenure and term of office are put beyond Wi<- 
lative control/" There is nothing in the opinion to support 
a contention that these rules do not apply to judges of 
eourts other than those named in the constitution. 
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In Koch \\ Mayor of New York , supra, a new constitu- 
tion of the state provided as follows: ’Justices of the peace, 
and other local judicial officers, provided for in sections sev- 
enteen and eighteen, in office when this article takes effect, 
shall hold their offices until the expiration of their respec- 
Tive terms.*' The plaintiff had been appointed a police 
j ustice of the City of Xew York at a salary of 18.000 a year. 
Jljr a term of ten years. About two years later and after 
:rie new constitution had gone into effect, an act was passed 
by which the office of police justice was abolished and new 


f ' 0UrTs created to exercise similar jurisdiction. It was 
held that the plaintiff had no right to draw any salary', his 
office being abolished, the above-quoted provision in the 
constitution being construed as only preventing the soim; 
into effect of the constitution from itself terminating such 

offices, bur leaving the legislature with power to terminate 
them. 


At page To. the court says: The legislature has all the 
power of legislation that the people of the state can gram 
except as it is restained, expressly or impliedly, from the 
exercise of particular powers by the constitution. 

>inee power to legislate is the rule, and restraint upon that 
power the exception, as was said by this court in an imp- -r- 
tant case, 'in inquiring whether a given statute is uncon- 
stitutional. it is for those who question its validity to show 
that it is forbidden/ . . . Subject only to the restrictions 
of the constitution, the legislature may do what it thinks 
nest with a public office or a public officer, by abolishing 
the office, shortening or lengthening the term thereof, i - 
creasing or diminishing the salary- and the like.” It is true 
that in that case also the cutting short of the plaintiff's 
Judicial term and of his salary accompanied the abolishing 
of ihe court, y et the decision was not put on that narrow 
ground, but on the broad ground of the power of the legis- 
lature over the office and its incumbent. 

In State v, lr right supra, the question was as to the 
validity- of an act abolishing a court not expressly men- 
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oZl”! thp COnstitution ; The important part of the 
p a[!e aS3 . r - I1UII ' ),,SHS is lhe fallowing language from 
p pt j A ** unishtution has in terms forbidden the 

establish! t0 iacate l ^ ie °^ ce °f a judge of a court 

. abU^hed by the constitution, but has not in terms placed 

GU f UP ° n the P0wers of that body over the office of 

ca? s r.!o C °' Jr H S ” teUi8hed by itsdf - A- to the latter, we 
fr'imprt? f r| K rfason to conclude otherwise than that the 

abfilkh ? lP umsntu ** (m intended to leave the power to 
abolish, as ample and unlimited as the power to create.” 

Count \ ( f \ m P rC1, ^ Le relator was judge of the 

U^S rivd ° Br0Wn MUI ^ * ~urt of probate and of 
with a fixed f 2 ' Cnt ? lna i u1 ‘ifsdiction, created by statute 
his term of ffi ” ^ f" annual salary of S3, 500, During 
former st-it uV " ' ^ '■ es ’ s * ature repealed so much of the 
In the co : T.T T J Civil and criminal jurisdiction 
He brought », 1,: reduced the salary of the judge to $1,500. 
of his salary 0 f”*a ™ P " J<>eedlllgs *° compel the payment 
tional court and*alftt°t ***??* th at his was a oonstitu- 
it was necesssrv t/ ° ’ naint 'fi n an independent judiciary 

notion during their ^ 

the court held that ho n, . 

183: “It will be seen hv ™ remedy, saying at page 
tioti that neither th ' ‘ examination of the constitu- 

, , 1 llf l,hor 'e term of office nor the comnensatiori 
to he paid to county indues , ■ ‘ compensation 

c t i ji ' - 1 ■ jUugcsi ol inferior courts sire 

fixed by the constitution It fa wU settled thaV in 

he absence of any constitutional prohibitions or Affirma- 
tive provisions fixing the term of office of any officer or 
Ins compensation, the legislature may change such tem 
or compensation, and such change of term or compeLtio" 
wi] apply as well to the officers then in office as to’ those 
to be thereafter elected.” The court held that (his rule 
applied to the plaintiff. ln,s Ulle 

ft is true, as contended by the petitioners, that none of 
these cases cited by the attorney general or the respondents 
is a case of an act merely removing a judge from his office ^ 
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but the principles laid down in them and upon which thev 
are decided are strongly in support of the respondents: 
and as noted, supra r the instant eases are not cases of mere 
removals from office, but of tile shortening of terms for all 
the district courts, in order to restore these terms to what 
they had always been, for forty-five years, until 1931. In 
our judgment, when these cited cases and the d ctum in 
McAllister v. United States, supra, are compared with the 
authorities cited by the petitioners to support their main 
contention* it is dear that the preponderance of authority 
against the contention is overwhelming, 

T summarize the most important pans of what we have 
said, we find that the burden of establishing the unconstitu- 
tionality of the act in question is upon the petitioners; that 
to justify us in finding it unconstitutional we must be 
convinced beyond a reasonable doubt that it is repugnant 
to some provision either expressed n the State constitution 
or clearly and necessarily implied from language therein: 
and that we cannot declare it mv "d because we believe it 
to be contrary to sound prlicy. " because it appears to 
m to violate fundamental principles of republican govern- 
ment. unless we find that t ie principles violated are by the 
constitution clearly placed beyond legislative encroach- 
ment. nor because in our opinion it is opposed to a spirit 
supposed to pervade the constitution but not therein ex- 
p reseed. We find nothing in the history of the relations 
between the general assembly and the courts of Rhode 
Island, before the adoption of the constitution, which causes 
us to interpret its provisions any more favorably to the 
petitioner? than we otherwise would- 

U> also find That the established rule in this country as 
to State officers, chosen by the legislature or appointed 
under the authority of acts of the legislature is that such 
an officer has no contractual right or property interest in 
his office: that in the absence • f a constitutional provision 
clearly protecting him, he has no vested interest of an p kind 
in his office, or its future emoluments, and his term may be 
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shortened or ended at once by act of the legislature, either 
u, it 1 01 without ihf: abolition of his office* and without any 
fault on his part, and his salary may be reduced or in- 
creased; and that such an act. even if it be regarded as 

retrospect he, cannot on that ground be held unconstitu- 
tional, 

h e also find that in the general clause of the constitution 
providing for the distribution of powers, and in the specific 
provisions \cs(ing powers in the several departments, there 
is nothing which requires that the judicial department dial] 
lie independent of the exercise of legislative power by the 
legislative department; and nothing which is. beyond a 
reasonable doubt, inconsistent with the exercise by the gen- 
eral assembly of a power to shorten existing terms, fixed by 
itself, of justices and clerks whom it had power to choose 
lUk whit were officers of courts which it had previously 
ordained and established, and which it had the admitted 
power to alter or abolish. 

further find that the exercise of such power by the 
general assembly is not prohibited by any express provision 
in the constitution or by any clear and necessary implica- 
tion from its provisions as to impeachment, or from anv 
other of its provisions; that while the tenure of office and 
salaries of the judges of the Supreme Court are both ex- 
pressly protected in that instrument, there is a conspicuous 
and evidently intentional absence of any such protection 
lor the judges of inferior courts ordained and established 
by the general assembly; that the district courts arc such 
inferior courts, of very limited and provisional jurisdiction - 
that from at least as early as 1853, the general assembly 
has asserted, apparently without objection, a wide power 
of control over the terms of office of the justices of these 
courts and of the preceding similar courts; and that, as 
the records clearly indicate, it has never been felt by suc- 
cessive general assemblies or the justices and clerks of these 
courts that (here was any principle of judicial independ- 
ence. necessarily implied in the constitution, which was 
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inconsistent with men being at the same time such justices 
and clerks and also active members of the general assembly. 

Finally, we find that the preponderance of authority is 
overwhelming in favor of the power of a legislature to 
shorten existing terms or to diminish the salaries of judges 
<r r inferior courts which it has created, if such power is not 
clearly contrary to an express or clearly and neeesaarijy 
implied prohibition in the constitution, 

in view of these findings, our conclusion is that it is by 
no means clear to us. beyond a reasonable doubt, that the 
general assembly was without power to pass the act the 
validity of which is the decisive issue in the instant cases, 
The act therefore must be deemed u> be valid* 

All the petitions are therefore denied and dismissed 
t apotosto. J*. dissenting. In determining the main 
question presented by these cases, so vital to the perpetua- 
tion of orderly constitutional government in this State, I 
regret that I cannot agree with the decision of the majority 
of this court which holds that the enactment of Chapter 
2253, Public Laws 1935, is a valid exercise of the legislative 
power by the general assembly under the constitution. 
Neither can X subscribe to the reasoning advanced by it in 
support of that conclusion. Mr. Justice Baker, whose co- 
operation I hereby acknowledge, authorizes me to say that 
be concurs in this dissenting opinion. 

These are petitions in equity in the nature of quo irar~ 
ran to brought in this court to determine the title of the 
petitioners to the judicial offices to which they were ap- 
pointed for a term of six years in January. 1932. The peti- 
tioners. who duly qualified following such appointment, 
have served in their respective offices fr 'in the first day i f 
February. 1932. until all were summarily removed in June, 
1935. under the provisions of Chap. 2253, It is mere repeti- 
tion for us to sei out in detail the allegations of these 
petitions. The respondents have tiled a motion to dismiss 
the petition in each case on the ground that the constitu- 
tionality of Chap. 2253 is improperly presented, according 
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H our well-established practice, by the record before us. 

, / ' ]ef6cts 1,1 f °™ ^ged by (he respondents might be 
determinative m the ordinary ease, for we do not intend to 
depart by our attitude in these cases from a strict observ- 
ance of the rule consistently demanded by this court that 
one who assails the constitutionality of an act is under the 
duty to specifically and accurately point out the provision 
UJ provision* of the constitution which he claims are vio- 
lated by the act in question. Inasmuch as the petitions 
m these cases strike at the very root of government by 
specifically charging that Chap. 2253 is in violation of Art. 

1 I of our constitution, which deals with the distribution 
o the powers of government, we are inclined to overlook 
!’ het posslb,e defects of form because of the great public 
importance of the principal question presented. The re- 
spondent s motion to dismiss in each case is therefore 
denied. 

In construing the provisions of the constitution, our sole 
purpose is to ascertain the intention of the people who 
adopted it. It, is fair to start with the assumption that 
ihose who were designated hy the people to deal with the 
sovereign power and to distribute that power to the various 
departments of government, were mindful of the funda- 
mental principles of American constitutional government 
and f hat it was their intention to perpetuate those prin- 
ciples in apt and plain language. It is also fair to assume 
that the people, when they adopted the constitution also 
had these principles in mind: that they gave the language 
and words used in the proposed constitution their natural 
and obvious meaning and that they ratified the instrument 
with these understandings. 

Il h fundamental that the constitution derives its force 
from the people who adopted it and not from the conven- 
tion that prepared it for such adoption. The meaning 
expressed by the individuals in a constitutional convention 
may be of some assistance in case of doubt, but it is not 
controlling, especially if the language in the constitution. 
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naturally and reasonably construed, conveys a different 
intention. A State constitution demands a reasonable 
construction in the light and with the assistance of the 
common law which still remains in force after such a con- 
stitution is adopted, except as limited by that instrument. 
I be individual expression of opinion by members of the 
convention or the application of arbitrary rules of construe- 
tion ‘are to be made use of with hesitation and only with 
much circumspection." Cooley. Const. Lini.. \ oL 1 Mh 
ed.h 17L 

TV hen implications are resorted to they must be necessary 
mid not conjectural or argumentative. especially if they 
lead to a construction that is in conflict with our principles 
1 r government. Implications are not warranted when 
giving effect to every section and clause of the instrument 
as a whole and in relation to each other, the intent of the 
people is apparent. A construction of the instrument 
which will render even. - word operative is to prevail over 
one which, because of implications, will make some idle and 
nugatory, “That which the words declare, is the meaning 
of the instrument; and neither courts nor legislatures have 
a right to add or to take away from that meaning." Newdl 
v. 77, - People, 7 X. Y. 9. 97. 

Chapter 330, G. L. 1923. continues in force a system of 
district courts for this State. Section 1 divides : he > T a~e 
iti to twelve judicial districts, and Sec. - provides that: 

There shall be a court in each judicial district entitled "he 
district court of the district in which it is established. 
Section 3 provides f> r the election of the judges of thesr 
courts in the month of January, 1926. and in the month 
of January in even." third year thereafter by "he neral 
assembly in grand committee, the judges s * elected ■ ' h Id 

offic e tor the term of three years commencing on the first 
day of February next following their election. section 4 
sets forth similar provisions for the clerks of these courts. 
Section 1. Chap. 1690. P. L. 1931. amends Sees. 3 and 4 of 
Chap. 330. and provides that in January, 1932. which is at 




